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Executors to Perform their Wills ind Teſtaments 
according to Law. - ; | 


Originally compiles by that judicious and 
| approved Author, 
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And now enlarged with a 


SUPPLEMENT, || 


CONTAINING 


Divers Matters and Things not comprized 
in former Impreſſions, relating to Ni, Execg- 
tors, Adminiflrators, Deviſes, Legacies, &c. Collected . 
from the Common and Statute Laws, and metho- ; 
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and in all its Parts conformable to the preſent Time 
and Laws now in Force. | 

. | With References to the ſeveral Acts of Parliament ande 


authentick Books of Reports both Ancient and Modern au- 
| thorizing and approving the ſame. bj 
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Flat Mr. Wentworth * 
tofore Publiſbed concern: 
ing jbe Office and Duty of. Ex Exccusy 
tors, being known. by Experience, and 
many Years Approbation, to fland upon 
the lid bag lafting Foundation, 
Law; I conceived it more p 8 
advantageous for Publick Good, t 1 
ply what is nom neceſſary to be added 
thereunto, by reaſon of the Alterations 
occafioned by Time, adi, of Parlia- 


ment, and otherwiſe, than wholly 10 
raiſe a New Structure; which, alibo 


with the like Materials, and in the 
like Form, yet, for Want of the lil e 
e . Time 


The Preface to the Supplement. 
Time for Trial, could not expect the lie 
Approbation: Iherefore, as deſired, I 
was willing to compile A Supplement 
to the Office and Duty of Executors, 
containing what 1 have collected from 
the Great Body. of the Common and 
| Statute Laws of the Kingdom, and 
which hath bern omitte4"or not com- 
priſed in former Impreſſions; deducing 
the fans from the Original Definitions, 
and rendring the Whole compleat," and 
in all its Parts conformable-t0 the pre- 
ſert Time, and conſonant to the Laws 
now in Force: With NCR to. tbe 
Books and Statutes at large, Authori- 
fin "and Approving the _— in ſu 4 
s Brief and Regular Manner as man H 
moſt ready and proper for the Uſe and 
Satisfattion of the Judicious, lnfiru- 
Aion of the Studious, and Direction 
of thoſe it doth or may concern; the 


Benefit of all being the chief Aim of, 
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um hee? or un 
Why 85 2 a e: and--Dilcourle. legal? 
Or, why in Engliſh, qd not rather in the Laws 
to others, perhaps 


wi 
e it will, Ty think, a Thing not 


unpleaſing, to hear ſome Reaſon rend red, why 1 
* ſee my Head and Hands to this, Work ſo 
tle in uſe. with thoſe of our Profeſſion; why 
allo in Eugliſt rather than in the Language where, 
oF Volams 15 Law ate fog the molt Part and 
-nigh w written. tin: K TSA 
* Fieft, For wo Matter, wits, my thus com- 
menting or e a Trazto ERA: legal 


4X I have long and. ſtrongly 8 chat 
5 more Nobles, 3 Men and; others, . ſhall 
be acquainted with the Law of. the, Land, and 
the Juſtneſs, Equity, Prudence, and Providence 
thereof, the 14 152 will love it and affect it. 
Eni nulla cupido Want of Knowledge of. ie 
cauſeth the Leanneſt of * to it. Therefore 
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to bring Nobles and Gentlemen into acquain- 
tance with the Law, is a Means as well to. ad- 
vance it ci rh Eſtimation, as to advantage 
them by i 
2.4 q 4-0 long thought, that we, who are the 


Profeſſors of our Lap, þaye been more wanting 


to it than the Civi ans and Canoniſts to theirs, 
=_ have written very many Volumes. Spartam 


nalurgs, ban 4 hath een aſt G0 
der tad ſho th Au, than chem befote by of 4 


. — nes * 59 ** we alſo been, as I think: 


Yet, as of old; Britton, Glanvil, Bracten. beſides 
not printed; * ad bebe oi dia Lead be Nn; 
. ſinoe, Mr. Eittheton 


and mere late | 
re, Ta bebern * Srden ord. ES 
3 'Kitehin, Sir Henry Finc 1 Doteon 5 
erodllen this Path; fo as it 455 "be taxed w 
Novelty or Singolariey:- 1 wentſon not ag) 5 
vr Reporters of Judgments and Reſolutions 
meer Abridgers, ner Author of Books 
2 
Pleadings, Ge uſe theſe have trodden anp- 
ther (though for the Students arid Profeſſors of 
the Law a very profitable) Path. N 
KingJomer 4. The Tax and Increpation of our late legrni- 
in ws lig ed and judicious Sovereign upon us the Profeſſors 
Book a- of the Engigh Law, as being wholly in Effect ad- 
ws, dicted to our own private Gain and Advantage, 
wich negle& of the Publick, had ſome ſttb 
Operation” upon me, howioever upon others; 
feering for divers Years paſt my Pen on work, | 
eſpecially in Summer Vacations, upon divers 
ticular Subjects, whereof 15 Is one and the | 


born. 
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© gar Language: For now it is an old, id 
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PREFACE. 
58. To this I may add the Crown's Expectation 
of ſomewhat Legal to be publiſhed and ſer forth 
ffom Time to Time, as ' appears by the . | 
Patents ſucceflively granted and renewed for the 
of Books of Law. There is one ſuch 


| Expectancy to take Ef: 
upon the Expiration there. 
And now to adjoin- Si to Hec, vic. 


Reaon of -wriciog; to that of. my 
writing eB 9 awe cy reac 
| Eid fac ies King "un 


Speeches e 4 d 1c 
eit, ook e 'vat- 1609. 


4 and 1 = —＋ r 
Lawyers; eas eve 
= derſtand the Law under whigh-he lives, &. 0 *. 


wa 9 ener one ſometime of our in his Mir: 
e fay- - bs. 

ing, — go Lais oveſque Jour encheſans Ar "by 
ſeens > fs ly Fran It is an abule; fark 
that the * wich the ee be not 


| 2 | For 
brings in the Doctor of T 8 Lib. i. 6248 
that henceforth he will take more Pains that 
fore he had done, to know the Law of gy 720 5 
for that Knowledge is multum neceſſaria & 

& Licii, imo omnibus in bac Regno e 
diam in foro Conſcienti . And this being in bis 
firſt Book written in Latin; aſter writing his ſe- 
cond Book in Engliſh, " | ixprefibeh that he. ſo 


A 2 did - 


iv 


TO PREFACE. 
did; for-this Resſotm i, To the End That it 
might be underſtood by all. 10 in 
8. Which of us bath not henrd it objected, 


That we Profeſſors: of the Law ſeek 10 hide tha 


Sectet and Knowledge thereof under that dark 
and diſtaſted Language wherein the Law is for 
the moſt Part titten? Not that I hold it any 
juſt Excuſe for the Neſcience or Negligence of 
any, that our Books are not in Fugliſh; ſince, 
firſt, it were eaſy ſor any diligent and intelligeni 
Man, ſpecially if acquainted wich the right Freneb 
Language, to underſtand our broken ur brackiſh 


French in a few Days. Secondly, Therei be both 


| - Statutes and ſome- other Law-books )in'| Engliſh, 


Which are neglected by the moſt. Thirdly, 


Though Care hath been taken in Parliament in 


. Edward the Third's Time, that Lawyers ſhould 


lead; that is, argue and debate Cables, in Eng- 


Vb, which was often deſired: by the Nobles and 
Commons, till at laſt aſſented and enacted; and 


in Queen Mary's Time care was taken; that the 


Commiſſions of: Porveyors ſhould be in Engiſby 


to the End that all Subjects, ſrom or of whom 
they would take, might both ſee them to be Per- 
ſons authorized, and ſo alſo in what Manner they 
are directed to uſe their Authority, according to 
the Prince's pious and princely. Care; that his 
Subjects ſhould not be abuſed by: his Officers: 


Jet for this Affair, of having all the Law-Ves' 


lumes ſpeak Engliſo, l have not heard nor read 
of any Deſire or Endeavour in Parliament. 


Fousthly, If the Annals and Reports were in 


Engliſh, they are fo replete with Debates about 
Forms of Writs, Returns, Pleadings, Eſſoine, 
Imparlances, Protections, Vouchers, Aid-ptie!:, 
and Counter-pleas of both, and the like, 28 
ft | would 
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7 PREFACE. 


verſing much in them, or paſſing through them. 


This therefore, as 1 think, would not much ef; 


| Fett the expreffed Deſire. 


9. The Thing (in my Judgment) fit and fruit. 
ful to produce that good Effect, would be, to 
have Extracts of the Materials of the Law; and 
not 3 ſome good Choice and Selection; 

n Way of Diſcourſe, or Tractate ex- 


4 


poſitory, and that in Engliſh. _ | 
10. I cannot well ſee or comprehend how andy 
one legal Part or Theme may be more uſeful to 


and for the Generality of Men, and conſequent. 


ty more generally expetible and wiſhed for, chan 
the 


Office of Executort. For who almoſt is there, 
who either is not, or may not be an Executor or 
Adminiſtrator ; or at leaſt hath not, or may not 
have to do with them, either to receive from 
them, or to pay to them Debts or Legacies ? Oc 
who is there above Forma pauperis, that may not 
be a Teſtator or Will-Maker, co the Guidance of 
whom, even in the Choice of his Executors an4 
Contrivance of his Will, ic cannot but be mate. 
rial to know-the Office and Duty, the Right and 
Intereſt, the Power and Authority of Executor: ? 
Yea, of each one Executor, where there be di. 
vers; yea, to know who may be made an Execu- 
tor, who not; who can make one, who not; 
how he may be faſhioned generally or ſpecially ; 
what ſhall come to him, that cannot be given 


from him: Yea, what Goods or Chattels ſhall 


go from him, though not given from him: Be- 
ides the Knowledge for thoſe others neceſſary, 


of the ſafeſt Wards or Locks for Executors, their 
A 3 ' - Seba 


„ 
would eaſſh giftaſte and diſcourage any, not in- 
tending” tb profes and ptactiſe the Law, from 


The, PREFACH. 

Seylls and Charybdis, and the beſt Advantage for 
Creditors, Er, towards or be pes them. To 
me, conſidering what Parts of Law were.moſt 
behoveſal to be communicated to 'all willing 
Readers, none appeared which could challenge 
of this the Precedence, and therefore I gave it 
be firſt and leading Place. Thus mine own 
Thoughts. But how far this Diſcourſe may be 
profitable to any, and how many, aljorum fit ju- 
dicium; How many know no more of theſe, 
than of the Way of a Ship upon the Sea? | 

12. Laſtly, Theſe are not intended for the 
Learned of our Profeflion, who have dawn, or 
can draw out of the ſame Fountain which I did, 


and fo need not my Help; but for their Sakes 
who are not Profeſſors ot the Law: Yet fo, as i 


any young Students may in any Pair receive Fruil 
by my Labour, I ſhall not grudge or repine at 
their ſo doing. Bonum quo communiae, co meliur. 
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CHAP. I. 
Of ths Relation between a, Will, {and an 
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Executor. 


1. Whether an Exgtutly and 4 Mill be ſuch Rela. 
2 that one cannot be without the I and 
therein of the ſeveral Kinds of | Wills. 
* r Tree yl. made al 
created. 05221 be in ſpecial Manner, 
erent om 12 ener e limited, or 
qudlified. LS 17 & ir Made an 7 
cutor, who mt... ., What one. may give or 
wearb by Will, . „H mills 
e „ and what 
ſhall amount thereto, Viz. a Revocation total or 
partial ;, what to new Publication; 
i Its 
S to the ficſt; the waitin of Executor 
purporteth in general one to execute lome- 
what, or to whom the Execut ian of ſomewhat. is 
committed or recommended, In one Particular 
reof," an Executor of a Will muſt needs be 
ch a one to whom the Execution and Perfor- 
mano of another Man's Will after, his Death is 
nded or committed; or who. is conſtitu- 
or authorized by the Will-maker ta do him 
abat.. "Friendly Office. | Hence it ſollowetb ne- 
cellecily, thats Will is the only Bed where an 
| _Exqeutor:/can. be. begotien / os  cangeived 
here n Will is, there can be ng Exęcutot: And 
this is 0 conſpicuous and evident e low. Ca- 
pasity, that it needs no Provo ink 
448 " On 


bi 


Ia. 
nd 
7 
ry 
or 
Xe 
* 

or 
bat 
or 
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A 

On hs ather fide, though much may be witten Plow. 
35 Name Joh Will, guy wig beq Hang, — 
man ings appointed to * K aſe, ſo ex 
2 5 m0 of there is ho. Wilt; Fot chiefe Pc dais. 


a as be fo relative and Lap as that one can. 
not be without the other; do Witt, no Ereed- 
tor; if no Executor, no il. Yet 1 ih op | 


Cautions to be affixed: 1. N. 4 Man's Mind 
Will and Intent touchin 105 iſpolition of hls 
Goods being declared, a hough for want of na- 
ming an Executor, he de lateftare, ſo as Ade 
niſtration li to be committed; yet for that here 
not only an Inception of a Teſtament, but fo 


aPk 1 N therein 3s eff atis ment it, that Is, the Tln 
anifeflation of the Mind of the Part decent rum, queſt 
and Owner of Goofs, therefore this Mind and Ic 
tention of the Inteſtate being notified and 'ma 
known to the Judge, who is to commit Adtnini- 


te,” 


* —_ 


ſtration, is uſually annexed (a I take it) to 
Letters of Adminiſtration ; : and meet ſo to 
for a Direction for. and to the Adminiſtrator, 
well as to the Will fully ahd E made, 
reſuſed to be proved by the Executor, which 
uſual, Another Caution is "where 4 Man ſcifed 
of Land in Fee- ſimple dif ofeth the fame, of pare 
thereof, by his Will in Writing, ſigned by him 
and ſome others i L'1 his Preſence, and ſubſcr 
by three or four Witneſſes in his Preſe 92 accoy 
ing to the late Stat. 29 2 2. Cap, Th 
ſtandeth good for the Whole or Pate Ot” 
to the Difference of the Tenure, althoogh 9 
Executor be named: S0 as the Party dieth 
teſtate, and Adminiſtration is to. be. committed 
astouching his Goods; and yet hath a Will as tou 

ing his Lands. I Tis may ſeem ran ; hut the Rea- 
on thereof u in AQ 5 to t. 


. NN 
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dle therewith: And therefore is the making or not 
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The Dfiice of 


,oſe of Landby Will in Writing; andfor that Land 
15 not properly Teſtamentary, neither hath the 
Executor (if any be) any thing to do or intermed- 


making of an Executor, nothing pertinent to the 


Validity or Invalidity of this Deviſe or Diſpoſition Wh 


of Lands by Will. So as though where there is 


nat Teſtatio mentis, there is not Teftamentum Ie 
av- 


muy there be the firſt without the later, | 
ing now ſeen that Bequeſts of Legacies, without 
making of Executors, doth not amount to a Will; 
let us now conſider whether the ſole Making of 
Executors in the Name of a Will, without giving 
any Legacy, or appointing any Thing to be done by 


Executors, whether, I ſay, this be or amount unto 


2 Will or not? Since here upon the Matter nothing 


is willed, and conſequently nothing reſts to be 
executed by the Executors, whoſe Office is, as 


Sum. Syly. 
fol. 32. b. 


hath been ſaid, to execute the Mind, Will, and In. 
tent of their Teſtator; and, Ubi non eft Tefatio 
mentis, non eſt Teftamentum, ſay the Canonifts, 

'or Anſwer, hereunto, confeſſing that indeed to 
be the Office of an Executor, I yet conceive confi. 
dently that in the Caſe above put there is a good 
Will, and as a Will it is to be proved, and ap- 


proved for theſe Reaſons: Firſt, for that the main 


and principal Part of an Executor's Office, and that 
Which concerns the Soul of a. Teſtator (as our 
Books ſpeak} is the Payment of his Debts * Now 
who knows not that the very making of an Exe- 
cutor is the conitituting of ſuch a Perſon who is to 
pay all Debts? And forthat Cauſe and End is prin- 
cipally to have and enjoy all the Goods and Chat- 
tels of the Teſtator's, and all Sums of Money to 
him owing, So as the naming of A. and B. Exe. 
cutots, is by Implication a Gif or Donation uno 


them 


aun Exetutog 


them of all the Goods and Chattels, Credits and 
perſonal Eftate of the Teſtator, and the laying: 
upon them an Obligation to pay all his Debt, 
and making them ſubject to every Mats Action 
Por che —＋ And if the Law ſpeaks thus much, 
1 nce Quod neceſſario ſubinrelligitur non des, what 


eed then the Party a, it in his Will? If he 
ad willed more than this, as to have given this 
Wor that in way of Legacy, it had been needſul 
for him fo to have ſet down in his Will; but there- 
no meer Neceſlity that every, Man ſhould give 
W cgacies in his Will; the"Eftates af many will. 
ot do more than pay their Debts, por 1 
do ſo much ; fo as if they ſhould gi i 
= it muſt be a dead — 4a ao. 
ſuppoſe a Man hath much more, and pales” 
* to his Wife, Brother, or Siſter, or other 
nend, his Debts being by ſuch Perſons paid 
Wince the very making of the Party Executor 
Wwichout any more amounteth to thus much, and 
ffecteth this, what needeth then more Words s. 
Vitra fit per pura quod _ poteſt po K 3s 
ye often ſpeak touching legal 


ficient. Nor is reſtatio mentis here wanting, ſince 
the Teſtator hath made known who ſhall have 
the Adminiſtration of his Goods for Payment of 
his Debts : And it is to be preſumed he had no 
more ſpecial Will, fince he did not 'declate more 
nd left his Executors farther” to have and to do 
rout Lex poſt ulat, © And who can ſay here is no- 
thing to execute? Is the Suing for and Collecting 
df Debts due to the Teſtator, and Paying of Debts. 
dy him, nothing? Nay, it is, in hoc negorio, the 
u D Beſides, the making of an Exe-/ 
cutor is'a a Deſignmenit of a Perſon to he the Teſta. 
B 3 0 
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1 Tie Dice al 
tors Aﬀign, to hom and by whom divers Thing 
may be N by virtue of Qouenants, Bondi, ur 
—— rancesg as after, where, we come t 
the Executor repfeſents the Peg 
the Teer, wall. appeat; 7 Allo Allo of 0 ae 2, 4 


our Bopks often. ſpeak, is to diſpoſe the cliator's 
Goods for the beſt Advantage of his Soul; but ĩ in 
ſtead of. hat, part: as the Tree. falleth, | 


it lie, or wh) 2 is 0 he Yogour and. 
Seth of che 


eee, 


6.10. owe Wills. are : of two \ Kings 5, or may bg 

n Na two Ways made ($47 either by Writin 77 
_—_—— writ- Nuncupativg; that is, by ds-n pu in 

8 2 to ting during the the Teſtacor's. 2 fax: af ter ihe Te. | 
— 0's Death, this verbal Will muſt be reduced 
de Ted, to Wii — and have the Scal of the Ordinary, 
took bs. or Judge ſpiritual theteto affixed,, and other Cir» 
« Wil in cumſtances obſerved as the: Stat, 29. Car. 3. Cop, 
vr ing. 3. directe: and then it is a8 effectual. of as 
14 A. 6. 5. good Validity, as if it haben tee in the 
oy dah} Teftator's:Life-time.; and ſo doth the Common 
16 Eliz. Law allow and approve thereot.. ew | 
But 1 adviſe! all c make Wills by Writing. and 
not ö — to the doubtſul ot ſlippery Me- 
morty of Witneſſes. Fot a5, of I eaſes paiol hath 
—_— that they be Leaſes perjured. or 2 Per- 
jury ; ſo of Wills-parol may be feared. Belides, 
men Times à Mao doth peak and Sony 100 


or that patt of his Will, Which ba Wiſe, Chi 
or Eciend diſſwa he letteth that Fur ud 
Patt of: his Will to 


Dre 9 
wi it to ecrhaps afficm 
je bnd le . e + Gi ao * 0 
Diſpoſition 


in 
Diſpoſtion of Land of Inheritance, if it be hot 
fully written before the Death of the Teſtator, 
wich the concomitant Circumftances and Di. 
rections obſeryed, according to the Stat. 29 Car. 
2. 3. or done fo far ( ls concerns the 
Diſpoſition of Lands, it cannot be for that Part 
made good by reducing it 9 afcer his 
Death. As 'for Goods” and | Is, it may. 
Yet if it be Written before the Death of the Te- 
ſtator, if it be never brought to him, or read 


enough; and that not only for Land, as the Caſe 
reſolved in K. Edw. 6. his Time was, 
for Goods and Chattels, ſo as there be an Execu- ** 
tor named. But whether ſhall we ſay this is a 
Will nuncupative, or in Writing ? And furely. 
think that this is a Will in Writing, and riot 
verbal, though it want Subſcribing ; for we know 
that many cannot write their Names, hut only 
Marks, and what is that? Nay, ſuppoſt one 
wants Hands, and cannot write ſo much as his 
Vn in Weng i being writer by tis Directions 
ſill riting, it being written by his Dir * 
as his Will which he dictated: Nor is the Sub. 
ſcribing of the Name of the Maker any eſfential 
Part of a Deed, and lefs of a Will, which needs 
not Sealing, as a Deed doth, But now the Di- 
rection of the Stat. 29. Car. 2. above mentioned 
muſt be obſerved. 5 we the Cale on the 
other Side, that many Bequeſts or Legacies be 
named ii a Will, and many Things exprefſet to 
be done, and no Executor is named in the Wri- 
ting; only 2 7 of Mouth 4. and B. be named 
Executors: This I think confidently is no Will in 


Writing, but nuncupative only; for that one eſ- 
ſential Part of the W ugh 


M. viz. making of Execu- 
B 4 | tors, 


to him aſter the Writing thereof, it is good : 


„ 0 7 Ca 
- 


but alſo 6 £16. Dy. 


F 2 W * 
Tir. 4e . tors, is wanting in the Writing. Nay, the Ap- 
1 io 4 of W egutor who is named in a 
jt he fur- Note; left wich . B i ng, ſolos ging: 
vive and an Executor, faith. the i Summ/, And of ſuch 
time, not nuncppative Wills Mr, Perkins reaſonably faich, 
cavling i: that it properly bath place when one ſuddenly tan 
or atteſted ken with Sicknels violent, dares not ita the Wris, 


by ner ting of bis Will, for, Fe of Prevention by Death; 
thinks it apd therefore, prays his Curate and others to wit- 
Sand ae hs neſs what his Will 1s... To this Will; not written 
Will. there muſt be ſeven Witneſſes, and ſuch as come 
14. lg not by, Chance, but are eſpecially, called for that 
le Purpoſe, ſaſch the Sni. 


met ſhall amount to 4 Making one Exeutor,' or 


„ ati) be e thi Derag 7 
4 + what Word: are requiſite thereunto,”' 


: 4 


J Axing before made it to aþpear, that the be- 
ing an Executor is an eſſential Part of a 
Vil, and fo de eſe, and not de bene efſe only, of a 

Will and Teſtament ;: let us; now fee, Frſt, by 

what Words an Executor may be made: Secondly, 

4 modo, in what Manner it may be done, how 

t 


non Y  -awwi%.,rv- 


e Power and Authority of Executors may be li- 

. mited and divided. As to the firſt, though one 
It 4 B. be do expreſly by Will name or appoint any to be 
made Exe. Executor, yet if by any Word or Circumlo- 


hee cutjon he recommend or commit to one or 


D. me more the Charge and Office which pertains to 
— hin an Executor, it amounteth co as much as the 
de diſpoſed Ordaining or Conſficyting of him or them to 
. be Executors: As if be declate by his Will chat 
an Execu- 4. B_ ſhall have Jas Goods 1 bs Log 5 
tor for Le bb , , 4,7 
3% ½% Pan bis. Debts, and  otherwyle to, Alpole At 

| * Pleaſure, or to that effect by this is A. B. 
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4 4 made Executor, 25 WA conceived by the Judges 
21 Neg. in the Jats Queens Time + And long before 5 
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an Executoꝛ. 


it was held, That if one do will only that. A. ; ſhall 
have the Adminiſtration of his Goods, he is theres 
by made Executor: Yea, in the faidlate- Queen's 
Time, one giving alvers Legacies,andthen appoint- 
Wing that his Debts and Legacies being paid, his 
Wife ſhould have the Reſidue of his Goods, ſo 
hat ſhe put in Security for. the Per ſorman 
his Will; by this, without more, was ſhe 1 fa 
utor, as was held by three Juſtices, viz. Aan 
ed, Harper and Mownſon, in the Lord Dyer's 
Abſence. And ſo alſo where an Infant was made 
Executor, and A. and B. Overleers,. with this 
Condition, That they ſhould haye the Rule and 
Diſpoſition of his Goods, and Payment and Receipt 
of Debts, until the full Age of the Infant ; by 
this were they held to be Executors in the mean 
Time. And if 44 be, made Executor, and the 


adminiſter. alſo with him, and in Aid of him; 


g 


ſuſe, B. alone may prove the Will as Exe: 


ſter wit 12 and in Aid of him. Thus many 
Ways, and by divers Words of Implication, one 
may be made Executor, although not expreſly fo 
named by the Will. But if A. be made an Exe- 
cutor, and B. a Co-adjucor, without more; he is 


b 


dle otherwiſe than to counſel, perſwade, and ad- 
© viſe; yet I think he may, and in Conſcience 
ſhould ſo do. Andif that will not prevail to rec- 
tify Negligence or Miſcarryings in Executors, he 
thall well perform the Truſt repoſed in him, if 
he complain in the Spiritual Court, ot Court of 


Teſtator after in his Will expreſſeth, That B. hallt 
here B. is an Executor as well as A. and if A. re- 
hor it be only ſaid, he hall ming e 


not by this an Executor with 4. as in K. H. VII. 166% 
Time was held: Nor bath. ſuch Co. adjutor or of ed 
Overſeer any Power to adminiſter, or. intermed- 29 E. 3. 39. 


Conſcience: And it is Reaſon I think, that fo do. 
ing upon juſt Cauſe, his Charges be borne out of 
the Teſtator's Eſtate, or the Executor's Purſe, 
R 


"How an Executor, or bis Execatorſhip may be limited 
'' or qualified" in ſpecial” Manner different from” the Bi 
general. „ 4 5 * 1 | 103 £434 309: 2 | 
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N O W let us fee how this Making of an oy 4, 


cutor may be fpecially qualified. And fir 

h ee be limited when he ſhatt ficſt begin 
to be Executor; and that either certainly, or with 
fome Contingency. Secondly, The Creation may 
be conditional. Thirdly, It may be partial, of 
dividedly, and not intireꝶ 7. 
As to the firſt, One may appoint F. S. to be his 
Vide Gre Executor a Year or more Time after his Death; 
brook 209. this is good. So alſo if A. appoint B. his Son to 
4 and B. be his tor when he ſhalt come to full Age, 
made Exe- and in the mean Time he dieth Inteſtate. Again, 
bot B. coin. One may appoint the Executor of A. to be his 
termeddle Executor; and then if he die before 4. he is In. 
curing © teſtate until A. die. This Creation may alſo be 
and good. conditional, and the Condition may either be 
_”_ Bre. precedent or ſubſequent. In the Time of K. H 6, 
3 Hl. 6. o. 6. one did Name 4. and B. his Executors, and if 
they would not take it upon them, then C. and D. 
161. ſhould be his Executors, and then there A. and B. 

- - refuſed, and the Queſtion was, Whether in Suit 
2 the Debtors of the Teſtator, 4. and B. 
mould join with C. and D? As where four Execu- 
tors be named, and two refuſe, and the other tu o 
prove the Will, yet all four muſt be named in 
Suit againſt the Teſtator's Debtors, as was there 
admitted: But in the principal Caſe it was re- 
2 ſolved, 


an Executon. 
ſolved, That the Suit ſhould be.only in the Name 
of C, and D, for that the Apparent of. them 


4, ecco if 4. and . did refule did imply that. 
j hen they ſhould be Kxecutors ; and here all four. 
Pete never made, nor intended to be Executors, 
% a and B. upon 2 Condition  Jubleguene, that 
+ ey. ſhould not refule ; and C. and D upon. a, | 
'* BT ondicion precedent, vi. if A. and B. did reſuſe. 


is uſual. to make one or more. Executors con · 
ir onally, that they put in Security to pay Le- 

gacies, or in —j 9 perform the Will; nor 
was it ever doubted, as I think, but that this was 
e 

plainly thus expreſſed, viz. either ihus, that it 
7. 5 —— . &c, by ſuch p Day, 


to make him Executor conditionally, that before 
he do adminiſter. (Funeral perhaps excepted) he 
ſhall put in ſuch Security; elſe, perhaps, he being 
Executor till the Condition broken, in that mean 
Time he may 307 diſpoſed of all or moſt part of 
the Teſtator's Eſtate. In the late Queens Time 


— 


there was à Caſe remarkable to this Purpoſe: One 


| o Black-acre (being belike part of her pane for; Alice Fram 
* three NN then ſhe ſhould be his Executor, or. Caſe. 
1 ir elſe A. R. ſhould; and the Queſtion was in the 
Demon Pleas, Whether preſently, beſote the 
„as ol tte three Years ſhe were Executor, or not 
m ſhe ſuffered the Land to be enjoyed three 


Years ? Abd it was held by all the Judges but the 
Lord Ander/on, That ſhe was preſently cutor, 


gone, it was agreed, that the Executorſhip would 
ty. Virtue of the Condition be transſerred from the 
Wife to 4. B: But now during thele three Yeary 

© FO 16. 104 0. OY GREY might 


adviſe that ſuch Condition 


then he ſhall be.Executor, elſe not; or thus, . 


until ſhe ſhould diſturb J. S. S. Fot upon that 


willed, That if his Wiſe ſuffered J. S. to enjoy p.,, El. 


* 


The ' Office of 
might ſhe have diſpoſed of all the Goods of her ite 
Hasband, yea, within one of theſe three Years,' Wan 
and leſs Time, and then have broken the Con- 
dition, and have left to A, B. a dry Executorſhip. 
No to the third Point, One may divide his 
* Executor's Power three ways, viz. Really, Lo. 
cally, or Temporally: Really thus : He may make 
A. his Executor for his Plate and Houſholdſtuff, 
B. for his Sheep and Cattle, C. for his Leaſes and 
Eſtates by Extent, D. for his Debts due unto him; 
and ſo divide the Power and Adminiſtration of 
his Executors at his Pleaſure. He may divide 
them alſo or their Power locally: Vis. A. for his 
Goods in Com. Buck B. for thoſe in Com. Ox. and 
C. for thoſe in Com. Berks, He may alſo divide 
them in Time, viz. his Wife or any other Perſon 
to be Executor during her Life, or during the 
Minority of his Son, or ſo long as'ſhe continues 
Widow, and'after his Son to be Executor. So of 
like Limitations or Diviſions, either for Time, 
Place, or Things, wherewith they ſhall intermed- 
dle. Nay, doubtleſs one may be made Executor 
for one particular Thing only, as touching ſuch a 
Statute or Bond, and no more; and thereof good 
_'Uſe may be made, as I think, thus; many have 

Bonds, Statutes and Recognizances, for Warran-' 
ty or enjoying of Land, or freeing, or ſaving 
harmleſs from Incumbrances, in general or parti- 
cular. Now he which hath theſe, ſelling the 
Land, may by Letter of Attorney lawfully affign 
them to the Patty who buyeth Land or Leaſe: 
But this notwithſtanding, the Intereſt remains in 
him who ſelleth, and by his Outlawry they may g 
be forfeited, or by him releaſed, any Bond to the Wl 
contrary notwithſtanding ; and it he die, the - | ; 
2, 13 nnn s x » ; tere 


an Executoz. | 13 
ereſt in Law will be in and go to his Executors, Ne I rot 
and in their Names only Suit or Execution may 14 i 
be had and maintained. eb. . obtained. 
Now then if the Vendor, beſides Aſſignment, 
ake as to the Statute, Recognizance, or Obli- 
ation, only the Vendee Executor; by this the 
Wntereſt after Death of the Party, will be in him 
aually and really to his more Safety, ſince none 
ut he can releaſe or diſcharge, nor any other 
Name need to be uſed to ſue, or take Benefit 
hereof. But Quere, If the Vendee, his Heirs and 
Aſſigns, may be made Executors, ſo as that Se- 
Curicy ſhall go to them one after another, with- 
out renewed Making of Executors ? Thus if the 
Party make no other Executor, he dieth Inteſtate 
as to the Reſt of his Eſtate ; and as to this Spe» 
cialty only ſhall have an Executor, and muſt have 
a Will proved: And in Caſe he doth make ano- 
ther Will for his Eſtate reſidue, there muſt be 
wo Wills proved, But in the other Caſe, where, 
Eby one only Will one is Executor for one part of 
the Eſtate, and another for another, there bein 
but one Will to be proved, one Proving of it fut- 
ficeth. And though in the Premiſſes of a Will 
two be made Executors jointly and equally z yet 
there may be a Proviſo that one ſhall not meddle 32 H. f. 
during the other's Liſe, fo as they ſhall be Exe, f. 5 
cutors ſucceſſively, and not jointiy. And thus 
alſo to other Purpoſes aforeſaid, a ſubſequent 

lauſe or Proviſo may make the Particion and 
Diviſion of Authority, But if the Proviſo or Clauſe 
ſubſequent be meerly contrary to the Premiſles, 
It will be void: As where two were made Exe- 
Cutors with a Proviſo or Clauſe that one of them 

ſhould not adminiſter his Goody this was held 

void for Repugnancy, by Bradenel and Englefield f K. 
| Juſtices, 27 
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14 The Office ot 3 
Jiuſtices. But Firberbert Juſtice, was of Mind 
that it was not void, nor utterly repognant; for 

the other might join in Suits, though not admi- + 

niſter. And Juſtice Shelly was of a third Opinion | 

different from all the reſt, viz. That here was 4 

Repugnanc but the laſt Clauſe ſhould controul lf 

the Premiſles ; and fo this one only ſhould be 
Execoeor, © e Laan ud EE 

Wo may make an Executor. 

Ome Perſons may be unable to make Wills 

and conſequently Executors, for that is all one; 

whoſoever may make a Will, may make an Exe 

cutor. There be nineteen ſeveral kinds of Per- 

ſons unable, as the Canoniſts ſay, to make Wills; 

but with many of them we will not intermeddle, 

becauſe we find no Mention of them in our Law, 

The Perſons principally and moſt uſefully to be 

confider'd of by us are, eicher the defective in 

Underſtanding, as Infants, Idiots, Lunaticks, and 

the like ; or defective in Power or latereſt, as 

Women covert or married, Perſons outlawed, at- 

rainted, convict, of excommunicate. Sore 

Touch we will give of others; as Aliens, Corpo: 

_ . rations, Villeins, Monks and Friers, As for In- 

ſants and Women covert, becauſe much is to be 

ſaid of each of them and their Adminiſtration, 

we will forbear to treat of them in this Place, 

but after will do it of each ſeverally. 15 

3 Elix Dyer To begin with an Idiot, Naturally he is not able 

293, 204. to make a Will, as was reſolved in the Spiritual 

Court becauſe, he wants the Uſe of Reaſbn to 

conceive” What it is fit for him to will; nor doth 

te Common Law oppoſe this, as I think. 
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A Lunatick having lucide inter valla, that is 


7 from his Lunacy, may in thoſe Times 
f his right Mind make a Will and Executor, 
ſe not; for even one by Age or Sickneſs become 
now ſane memoric is anable to diſpoſe 1 Lands 


Goods. 

5 One deaf and dumb bs may „ 
ich Mr. Perk. if he hath Underſtanding; which; 

hard, as he conſeſſeth, conſequently much; 

ore a Will; but in the Time of King H. 1. 

ft a Demurter, whether a Deed by 

t not. 


dme Seaſons of enjoying his right Mind and 


op 


in 
18. 


e but mute, dem ib e 145 
der. 15 and fo pechaps by + declare his Will. 175 7 . 


l may make or be an Executor, ſoa che 


dic, _ an alien Enemy, for ſuch cannot ſue, as in © 
51 he late Queen's: Time was held : But there the. 
ay dubt was, Whether a Subject . pb 2 E 


— Time to be held an Enemy, no 
proclaimed between the Lee, , though 1 
tility exerciſed. | 


oods of their on, and: conſequently they can 


As for Perſons attainted, convided; or * 4 
awed, it will be ſaid, that theſe can' have no 


Paſcatia ds 
8 


1 


* ake no Wills not Exectors; and it ts not to he 
de ¶enied, that we find it fometimesby Exq-: 
"oſs tors, that their Teſtatars ſtood outlawed, | Bur 
ace, Writ it is clear, that all and every of cheſe may 


ave Goods as Executors ta others, which-neither 
re forfeited by 
eſted by Marriage or Villenage. 'Thineſors As 
go duching them they may make Teſtaments, And 

0 hat all theſe ſorts of Perſons may be Executors, 


de. oo . 2 1 * 
Or * 
Wenn 


hi alſo evident. So allo touching Villeins, b 


The Office ol 
and Friers, who can have no Goods to their if 

own Uſes. And that one attainted of Felony 

may have an Executor, appears by the Caſe in 

tte late Queen's Time, wherein it was long de- 

| bated, Whether ſuch an Executor might main. 
tain a Writ of Error, or not, to reverſe the At. 

tainder of the Teſtator? And as for other Out. 

b Jawries,fhe Plea thereof by the Executors, tha: 
_ ._ , |, their Teſtator was and died outlawed, proves noi 
4 @& Nullity of the Will or Executorſhip; for then 
© --- + they might have pleaded, that they were never 
E Executors: But it tends to this, that no Good 
did or could come to them for Satisfaction of the 

Debts, by Reaſon of Outlawry; yet it hath been 
dieelivered, not of old only in many Books, bu 
by ſome of late, that Debts upon Contract, where 
29 4. 6;. the Deſendant may wage his Law, are not for: 
w_ _ feited by Qutlawry, nor uncertain Damages: fot 
33 H L. 27. Treſpaſs in Battery, or Falſe Impriſonment, C.. 
9 Ee. D., Quer. of Breach of Covenant. But Goods taken 
Cl. 4. away by a Treſpaſſer, may yet be forfeited by the 
fel. 95 Attainder or, Outlawry of him from whom they 
5 HEE are taken, for that the Property in Righe ſtill ap 
16 Ed. 4 7- pertained to him, and he might have taken them 
FH in whereloever he found them ; therefore tt 
Action ſor this ſhall not come to his Executor 

but for the other not ſorſeited it ma. 

15 H.7 f 1. Whether an excommunicated/Perſon be able u 
make a Will or not, may be ſome doubt, ſince 
Keble denieth him Ability to preſent to a Church 

— and in this — 1. — * N w | 
Tiftom Canoniſt « - ive, but more late) 
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Vat had conver(swith bmi zt t makes ng 
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3 | 8 nit; but ſtays ie bly from ꝓraceeding untii 
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oo e before ſpoken affirmitivily: in we 
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K ofthe ackern ſo of grew — ben Bet 22 canner i fn 
Death of any Teſtator, ales to be his Exe im Jar. 
wn” 58 77 IONS | tnx ens 

Whether Cotpeirationis: compound, 'or-confiſts © | 
ing of divers Perſom, may be made Executory or IT 
not, I doubt. Firſt, becauſe chey unn be Feok fu 

fees in Truſt to —— they ae 

a Body framed for a ſpecial Fu poſa. Md, 

they cannot come to prove 2 "I or at leaſt to 287 

calle an Oatly as others da- 1 21803 gh) 9700 oy * 


unn. reibt 1 15 hi 


1 Aving conſtdered of the'Mickers of Breco vo rh 
tors By Wil, and of them ſa made ; let us 
now conſider what by this Will may be diſpoſed. 
| given or bequeathed. And firſt,” he who him- an | 
= elf is an Executor, cantioc dy his Will giwe or 777 
bequeath to any other the Goods, Chattels, or 1 
Credits be hath as Executor, the Propeniy not /* 7? ||| 
being altered; ſor that he hath not them properly _ 
as his own, or td bis on Ute ; only he may male Mas e 
« Continuation'of the Executorlbp, and' his — e 
e Cu or | 
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| be Adminiſtrator; the Bequeſt is then alſo void; 


Time 
ime in 
his Life be 
may alter 


the Proper- 
$48 E.3. 
CLP 
Bequeſt 


was to one 
of the Exe- 


cutors, it 


was held 
that the 
other Exc- 
cutor 
might re- 
leaſe it. 
If ſuffici · 
ent other- 
wiſe topay, 
all one asit 
none. 48 E. 
3. P. 14, 15. 
11 Kd. 3. 
Fitz. Die. 
Cond. 9. 
dere booth 
2 5 
ointly by 
— 1 
Differences 
between 
Joint-Te- 
nants in 
Common, 
holding by 
ſeveral 
Grants, © 
Another 
kind of Te- 
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cutor ſhall have them as Executor to the firſt Te- 
ſtator, as was reſolved by the Judges of both 
Benches in the late Queen's Time. And if he 


nor then will they go to his Executor, but to 

new Adminiſtrator; but on his Death. bed he may 8 
we them by Word or Deed, though not b7 
ill. Next, if a Man have Debts owing to him, 
— m _—_ | _— - is ——ů— whether 

way of Beque is Will he can give awa 

theſe to any from his Executors. And doubtlel 
he cannot effectually in Law; they being not ſub- 
ject to Aſſignment unto any, except the King. 
So as if he give ſuch a Debt to A. and ſuch to B. 
yet muſt the Suit ſor them be in the Name of the 
Executor: And fo alſo the Releaſe or Acquit- 
tance for them, and not in their Names to whom 
the Bequeſt: is. But when war be received, if 
there be no Debts'to pay, the Executor ought to 
deliver them to the Party to whom the Bequeſt is, 
and thereunto may be compelled in Court of 
Conſcience, or in the Spiritual Court. There- 
fore the Cale of the bequeathing Money pay able 
upon a Mortgage is in this manner to be under- 
ſtood to be good, and no otherwiſe, as I take it: 
He that is jointly with any other eſtated in Lands 
or Goods, can give no part by his Will, but all 
will ſurvive: But by Act io his Life he may diſ- 
poſe of his Part; and the Aſſignee may diſpoſe 


of his Mojety by Will, yea, though it be half an 


Horſe or Ox, that cannot be divided. So of a 
Leaſe of Lands, or Tithes, or Grant of Goods 
to two, Halendum one Moiety to the one, and 
the other Moiety to the other ; each may give his 
Moiety by Will. But if one be poſſeſſed or 
eſtated for Years, by Leaſe, ip, or Ex- 
r — tent, 


- at'Executd?. 
w 4 


e- tent, Oe. in the Right of his Wiſe, or have the 
th next Avoidance of a Church in her Right, he can- 
he not by Will give or bequeath any of cheſs; hut, 
I ; nding, they will remain unto his Wiſe, 


pon his Death: But yet his Giſt or Grant of chern 
taking Effect in his Liſe. time would bind his Wife, 
and carry away his Intereſt from her. If it be an 
W Eſtate in Land, he muſt either make Livery, hate 
a Bargain and Sale enrolled, or Covenant to 
ſtand ſeized to the Uſe of: his Wiſe or ſome of his 
Blood, or make a Leaſe for Years determinable 
upon thoſe Lives, Good it is by Bargain ane 
Sale for Years, if the Thing be in Leaſe, that ſo 
without Inrollment or Atturnment the Rent max 
paſs: But now Occupancy and Attornment ars 
altered or taken away by the Statute For Amend. | 
ment of 'the Law, 4 and 5 Anne; elſe a Bargain © 
and Sale may be made for a Month, or ſuch like 
Time, and then à Releaſe or Grant of the Re- 
verſion inſtead of Livery and Seiſin. But if 4 
Man have a Leaſe for never ſo many Years, de- 
| terminable upon Life or Lives, that is, if ſuch or 
ſuch lire ſo long, (which unskilful Perſons call 
a Leaſe for Lives) this State may well enough be 
given and diſpoſed by Will, becauſe it is but a 
Chattel. If a Man be ſeiſed in Fee or in Tail of $::. lurtu 
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. But as for Trees growing upon the Ground, viſcd by the 
theſe can no otherwiſe be given by Will, than ar r . 


be givenz of which Matter, as not pertain. 16. 
| C a ing lf. 
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H Executors, let us, before we come to the 
Probate, canſider- of. Revocation; ſor that 

tale away the Force of a Will rightly made. 

Omne teſte- Will therefore hazing two Parts, vig. Inceptim, 

f, Which is the making, and Cenſummaſ ion, which is 

[umarer, the Death of the-Teſtator ar Maker of. the Will, 

Sce the _ there is Power in him at any Time before Death 

Ie by mak. to:revoke or alter his Will at his Pleaſure. Confi- 

ing x larer der me therefore of-Revocations, and alſo of new 

2 75 Publications or Re- affirmance of Wills, in whole 

323. 6. & or in part. As thereſore a Will may be made by 

641. 4 Word, ſo alſo may a Will made in Writing he by 

Word tevoked or diſannulled: For ſinoe every 

making of 2 later Will is a Countermand and Sup. 

preſſion of the former Will; and ſince a; Will 

may be made Nuncupatively or by Word, and 

fo by Making a vetbal Will one may revoke a 

written Will: It will chereupon follow, that one 

by Word may expreſs the Alteration of his Mind 

thus far, that the Will by him formerly made 

- thall not ſtand, but be revoked and annulled; and 

this will ſtand and be effectual, ſa as iſ he aſier 

die, without making any new Will, or new Pub: 

lication, or Re. aſſumanceof the former, he dieth 

late Iateſtate or r | As a, Wall ; may. be 

_ wholly: revoked; ſo alſo in Part. Hereabout a 

-  *.._ » good Reſolutian was in a Reuiſh Oaſe, wherelone 

Derr by his Will in vytiting did giverſome Gave 


METS kind 


A bed he 
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an Gn2cthnys 3 21 
kind Land ta one Hariſan, and fird Days beſore h 
Git ſhould not ſtand, and chat he would alten 
| zhen he came home; ng them to bear Wit · 
ome he was killed by the aid Heier, who. cel 
J the Will in Writing to be and after he 
is Son by the Cuſtom of Rent; (vr. the Father 14 Eliz. 
Wo the Bough anch the Son ta the Plough) ented Per 31e. 
by Ward: only was held ſuffctent although the 
Vill in Writing were not gangelled, nor deſa - 
ation, is implied in che Caſe oſ Forſe and Hab M: at . 
ling 41 Where it being reſulvedh that a Feme Co. 72, l. . 
vert, or married Woman, by Word countermand- fel. 60. 
ing and revoking her Will formerly made, hen 
verture taking away the Freedom of her Will. 
dom oſ Will, may by Word. ſufficieritly:; revoke 
a Will in Writing; and ſo was it ſince admitted 
Feofferies, touching the Will or Sir Fo, Feofferies :, 7H. 6. þ. 
But there a Difference: was congeived. betwixy 13. 4½ 38, 
ſed a Purpoſe or: Intent, and therefore was no 
preſent Revocation) and ſaying, Ido revike. it, 
which croſſed the Giſt of it by the Will. And as 
= Wills may be wholly or in part evoked, fo may 
Gutors z and vet the Will may ſtand in all the 
other patts, ſo Gr be any one Executor or 
, 3 


Death ſaid; in the Preſence of Witneſſes, that this 
b of his Revocation. Now before; he game 

| as attainted and hangetl for the Murder, and 
neo the Land; and this manner of Revocgtiaa 
2d. Aud the like Reſolution, for verbal evo: 
ſhe was a Sole or unmarried Woman, chis vas 
Hereby it is implied; that andther who hath Free: 
in the Caſe) between Sir Edward Mount agus and 

ſaying, 1 wil! revoke my Will, (ahich only expte.- ©**- 

or i ſuall not fund, or my Heir (tall have my L and; 
allo the Executorſhip of one or more of the Exe · 
more 


s ZS TFT RTS = XET AFT FEN X 


The Office ot 
more unrevoked : But if all 'be revoked, then 
the whole Will is revoked, becauſe no Will can Wi 
ſtand without Executors : And this Revocation a 
may be by Word only, without being expreſſed Bl 
in the Will or any other Writing.” But I cod 
wiſts all to expreſs. ſuch Revocation in the Foot ll 


of the Will, or that the Name or Names of the 


Executor or Executors ſo | revoked be e. 


or hlotted out of the Will; and that this be 
done in the Preſence of fome Witneſſes to teſtify 
the Act and lutent of the Teſtator. 


+ Again, Revocationis may be by A& in Law as 


well as in Fact, or by direct and expreſs Terms; 


Hate 6 E. 6. 
Dyer 74, & 
37 4P.0 
M. 4%, #, | 


as in the ſaid Caſe of ue and Feofferies, 
where Land being deviſed by Will, and the De- 
viſor aſter making 4 Feoffment, though there 
were ſome Deſect in the Livery to make in- 
affectual; or if he make a Bargain and Sale that 
never was inrolled, or granted the Reverſion, 
but no Attornment had, fo as the Land paſſed 
not; yet in all theſe Caſes the Will or Gift of 
Land ſtood revoked. But in caſe he had only 
covenanted that he would have made ſuch an 
Eſtate, and not done it; this was held to be no 
Revocation. And ſo by ſome, in Caſe he do 
but make a Leaſe, leaving the Fee ſimple as it 
was: But of this Cre; and if a Difference may 


not be betwixt making a Leaſe for ears and a 


Leaſe for Life, which altereth the Freehold. If 
a Leaſe for twenty Years be bequeathed to 7. S. 
and after the Teſtacor maketh à Leaſe for fiſteen 
Years, reſerving a Rent; I take this to be no 
Revocation of the Bequeſt; but if the Teſtator, 
aſter this Will made, take à new Leaſe for a 
longer Term, ſo as the former” Leaſe is ſur- 
fendred in Fact, ar in Law ; this muſt needs be 

19944 4 


* a . 
m echte. 
4 Revocation of the Beqveſt, or at leaſt an Ad. 

nullation th ; and that although the Bequeſt 
ere g 'of his Leaſe, not mentioning the 
Number of Years 3 for this which he now hath 
Ws another Leaſe; and not that which he had at 
ee Time of the making of the Will. So if one 
ie bis black Gelding by Win, and after before 
Sis Death, he ſelleth or giveth away that Horſe, 

ad bayeth another black one; this new gotten 
orſe ſhall not paſs by the Will, becauſe it was 
Por the Teſtator's at the Time of making his 
ill. So alſo if the Crop in the Barn be be- 
Wqueathed in Ocober, and the Pitty lives till that 
me twelve. Month, having ſold that Crop, 
and inned a new, this latter Crop ſhall not paſs 
by the Will, and the former cannot. 

Again, as Revocation may be by Alteration of 
the State of the Deviſor in the Land deviſed; fo 
ſo may it alſo'be'by Alteration in ſome Caſe, F 
the State or Quality of the Perſon of the Deviſor. 

8 As if a Woman Sole make a'Will, and after take 
a Husband, this, without any more, as is refolved' 
in the ſaid Sale of Frſe and Homblag, doth 
work a Revocation or Adnullation of the Will, 
for that elſe it ſhould be irrecovocable, ſince ſhe, 
having loſt the Freedom of her Will, cannot 
actually and direftly make a Revocation as we 
before have ſhewed, But notwichſtandiog her 
Will be revoked, yet in Caſe her Husband be- 
fore or aſter Marriage with her were bound or 
covenanted to — this Woman's Will, if he 
ſo do not, by Payment of the Legacies therein 
= bequeathed, his Bond or Covenant will ſtand 
= good, and be ſuable againſt him: As was ad- 
8 judged touching the Will of Elisabeth Smaleman, 6 
married aſter her n to one Hood, _ EY 
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Hane a will may be Wied 
loſe its Force 475 us do ſee how. 
without making a ne Will, that ſo.revoked way 

5 revived and ſet Foot again. And that is 

1 38, 39. divers Ways. Is, firlt by a ib annexed af. 
z in Ba. tg; thereunto; as was reſolyed between, Berifard: 
Re: and Bernerot in the King's Bench. 9 by! 
adding any thing to tbe Will, or making 
Executor; Thirdly, by expteß Spgech or ford 

that it ſhould ſtand, or be his Will: As L con- 

_ ceive; to have been the better L in the 

ſaid Caſe of Mount apue and eofferies, wherein 

yer was much difference pinion, 
touching Revocation, and new. „ Publication. 

a Man having made a formes Will, do make a 

later, which is mote than a bate Revocation; 

44 Af. 2... 755 it afterward, lying upon his Death-bed and 
3. dell. both theſe Wills be delivered into his 


Hand, 


en Executor- 21 

id, and he required e toons of his 
t hie chat Will; Which be, 

iced 1 : knw: in his as 


dave to „ and ti 
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barer Wil, though: made void. 7 "Years * 

eloxe/by the (nd Js zevived,: and ſhall ſtand 
s che Rent Will. But now puz:the Gals tha thay 
1 Bequeſt at the firſt is, rid -g yer by Publication 
fue pit may he god: A eee Sarah 
iſe a pie Pie, ot other Thing, and 
ath no ſuch Wife at the Time, but aſtet mars 
ieth one of that Name, and then — 2 — his 
apairy; now rtits ſhalt de 2 g ueſt. 
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Fa arts f the Will, and pot of the To. M. Dy. 148. 
tal; yet conſidered, that that Part fo 
revoked was in Effect, the Subſtance of the Will; 

next, It is eaſily diſcerped, that if one Part be 
revocabl le, fo is another alſo.” 8 Rero- 
ation ma faced | it ſelf over the wh : Nay, 
doubtleſs & he whole n at may be 10 ked, as 
welt as by Parts, even as a an de put 
holly into the Fire, as well as Stick by * 

And as. the /lleiries, or diſpoſing, Parts of 
Will are rey able A reviyable. New + 
87 — as aſoteſaid, ql Vial Conſt 
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over his Head by the Teſtator or by his Ab. 
„ now is he à revited Executor. 
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| Teltators Death, Before any WL be 
proved. | cv 
| Hero we will onde hes b Thing; 2 


2 a $16) 141 tbe r 


hw ag « Pop Þ 10. an Executor, 3. What 
. 22 leaſe in the Will to 4 Debtor, 
4 * by making « Deer br Oe an Exc 
citor. 


S wochiaz ws firſt, viz. the Pequeſt ef » 
A Chattel, real or perſonal, which the Te- i 
ator had in Poſſeſſion: Notwithſtandin "g that, 
if the ſaid Teſtator had by bis Deed or ritine, . 
or 27 by Word on his Death Bed, or before, 
given 
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15 Jen theſe his Goods; and died before they had 
an taken, he to whom they ſo were en ente. 
bt have taker her 3 Jer za dus Cale of . g. 1. 
con. it by Will, neither can the Legatee, viz. he's. Yide Go, 
= whom they are bequeathed, either take chem 7 5 
recover them from the Executor, or à Stran- 
an ale them by any Suit at the Law,'for that he Of the fe 
* ch no Property in tbem; yea, iſ the Bequeſt be C 1e. 
bil himſelf who"is" made Executor, be it of a 47. 6. 
vil ae Plate, Chartel, Ge. ſhall not veſt 
Gl vr ſettle in him as Letzatee, bur 'as Executor; fe feld 
till expreſi or implied Election; but we ie 70 2/17 B. N. 


ave and take the ſame hy way of Legacy. And Cen ar- 
e Reaſon in both Caſes is this, o. th 1.7 
Def. 
of 


- — A” 
1 — 


this bit. Le- 


3 
all aſſent co ſuch Legacy. Thus now is che , K. 6. 4 
a taken; but heretofore ſome Opinion hathh Gl late, per- 
un otherwiſe, vis. That he to whom any Be- MPF, er 
bat ueſt was made of a Thing known and certain, ſudden - 
ror, Might take it wickout any Aſſent of the Execu- Opinions 
. or; and that when to the Executor | himſelf bat 


have run 


ny Goods or Chattels, movable or immova- that way: 

ble, were bequeathed,-in Caſe there wers other- man's Gil 
ide ſufficient Goods for Satisfaction of Dehts, the Point 
Fe oe ſame ſhould inſtantly upon the Teſtagor z Ames u. 
at, Death, without any Act or Election by che Exe · <d 2nd then 
, Motor, be transferred into and unto him in his omg ba 
re, wn Right as a Legacy, and not remain in him be boughe 


ce Otte ot 


2 ee neee Sams of Money bequeathed, 
DI 2 0. ſo much in Plate or Rings, it is evident that 
by they muſt be had by the Delivery.of the. — ivio 
8 tos: Vet hach che Legatee ſuch an Intereſt be- {car 
ſote Dellrery, au chat, dying before Payment, Re 
y it will go to his Executors. But as I take 1 no 
h - ſuch Perſon, to whom any Thing certain is given 1 
> Will, can make any :Gift or Grant of it be. e. 
ſore the Brecutor have aſſentad to his having tio! 
thereoig not, perhaps, will e Execuor's Aſſene 
1 Aſter the Grant haye ſuch Relation as to 2 A 
5 ©. 800d the Grant, precedent; And Quer. if by 
the Outlawry of the Legatse before the Exe. be 
e. this Thibg) bequeathed be for. 5 
A. | ENS - 
227 1 nN Juſt Cauſe an Executor will reſuſs Wi fu 
* "to aſſent; he is compellable by Law Spiritual, 
Tit. 1. Le cy. or Court of Conſcience; yet if the Spiritual Pre 
—— Court preſs to do, where is juſt Cauſe to ſtay, a 
Probibit. lieth, ut credo; ſor ſince Executors:ftand 
liable to Recovery of Debts againſt - them by 
Common Law, it is Reaſon that Law enable Mat 
them to keep wherewith to pay. And herd 
TEE yet note ſome ſeeming Oppoſition in the Law: Mee 
For where before great Difference was ſhewed 
"> t, between a Deviſe or Bequeſt, and a Gift or Alie- 
wr nation executed in one's Liſe-time; yet the Lotd 
Dyer reports it to be reſolved, That where a 
Leaſe for Years was made upon Condition that 
the Leſſee ſhould not alien in his Life-time, yet 
2 a Bequeſt of this Loaſe by his Will was a Breach 
of che Condition, as being an Alienation in his 
lite, time, 
ddl bg 3 Of Diſcharge by Will to 2 Debtor ſome 
_ _ Queſtion may be, whether to perſect and make 
>. * this, ſo as the Debtor may 1 io — 
there 
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ere not tequiſus, as in the n 4/26 AE 
— Side, ſince this 
iviog /is a Forgiving ſor be to ham it's, be- 
Wcath'd cannot otherwiſe have it than by way 
Retainer, it 88 that bers 
eas no, ſuch Aſſent of the Executars, as in the 
fe where any thing is to be transferred ; for 
e is rather an Extimguiſhment- and 7 3 1 
eee : 
nation. EY other wp op is, N 4 
t it being but a Bequeſt, a 8 
e Debts are in Law and Gelees 10 E Sn 
fied before any Legacies; therefore the Er. 
tor having not ſuffigievt othetwiſe to ſatis , 
s Teſtator's Debt, may ſue for this, Debt, and © © 
fuſe to ſuſſer it to paſs away as a W . U 2 5 
od to this Opinion do- I incſine as beſt ſurr 
eeditors; and Satisfaction of Debts is hy Law * 
(pected as, an Act greatly concerning the "Jas e 
ots Soul. But ſome will, perhaps, make af $6.1 21 > 
patrafy Doubt, that although there be an 2 7 
nt of the Executots to this, N N 
ill not amount to a legal Releaſe ; for that a 
deht, at leaſt if it be hy Specialty caannοt be e. 
aſed hut by Decd, and a Win is no Deed; fora - 
al is not neceſſary thereunto, though it be 1 
nd conuemient. Wheteto I give this Anſuer, Not de off 
hat a Will, though it be not properly. and legal- " 
a Deed, ſor it may be good enough without 12 
al which is 5 Part of a. Deed vet hos 
th it che Forcetand Effect of a Deeds; For s * 
Roleaſe catinpt be made but by Deed ; ſo nei of + 7 
er cn an — oni | 
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go © ce alte of 
State ſor Years in any of theſe may be given by 
Will, as well as a Leafe of Land; which proye 

« Will to ave the Fors and ff of a Deed, 

| Of making /«/ Debtor or - Creditor Exerutor:- An 

T firſt of the Debtor made Exscutor. 7 


Uppoſe we then that 4. and B. being mad 
Flos. E. O Executors, the Teſtator was indebted to 4 
mr. twenty Pounds, and B. was indebted to the T 
Davy ©: {tator twenty Pounds, how do Things ſtand 
4 3- preſently upon Death? Firſt, it is clear that chal 
And maybe Debt of B. to the Teſtator ſtands in Law ex 
thar he tin; this making of him Executor being à Re 
om 7 7 OE RET N 
fore theOr- Thereſore let Creditors take heed of making 
dinary ir their Debtors Executors. And yet doubtlel 
Yeiir dem (Metbinks) ſuch a Debror made Executor ſhould 
Plowd. 136. hold himſelf reſtrained in Conſcience from tier 
4. the LEE king Benefit thereof 5 if (the Debe remitted xe 
to be ur ſu} there ſhall want to ſatisfy either Debt or Legacy 
pre. 8 E. 4. of the Teſtator. And I doubt whether à Coun 
of Conſcience may not juſtly ſo order, the Te 
Though be ſtator being perhaps ignorant of this Point in 
never ad. Law, that this Debt ſhould be releaſed by ms 
1 E. 4. z. king the Debtor Executor. 1 
71. 1 Hl. And what is ſpoken of making the Debtor Exe- 
3F . e, Cutor, generally the ſame is co be underſtood 
per Starkey, Of making any one of the Debtors Executor 
& 22, pe Where thete be many joint Debtors: And ſo 
_ where-many Executors be made, and but one 
Lei a b of them is Debtor to the Teſtator; for they can 
Treſpaaby dot Tue without making him who is the Debror 
all, a ink alſo 4 Plaimiff, which he cannot be againſt him- 
che abe ſelf. "The like Law touching Action of Treſpsh 
was Tref» or 'Account, iYer of old, where one made- hit 
paſicr. 9410 Bailif 
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in Seetutek. 31 
iff one of his Executors together with A. and 
who brought an Action of Account | 
Wc Bailiff in their two Names only, 
held the Action well brought. This was 
uc beginning of King Edward the Third 3 4.5. a1. 
e; but the contrary hath been fince reſobv. 6 . „ . 
Some alſo have held, that in the 8 . „ 1. 
of this Executor who wa a Debtor, he could *- * 
be ſued; yet after his Death, the ſurviving 21 F. 7.3:. 
ecutors might fue his Executor. But that can- W 
Wc. be, as I take it, for that Debt was utterly 21 E. 4 3. 
ina by the making of him Bxecutor, as if fc 
e Teftator had releaſed it to him; yea, though 36. | 
s Executor died before he did ever adminiſter, Plwd.Con. 
prove the Will. And like Extinguiſhment of '#5- 
je Debt, if the Creditor marry with one of the 
cutors of the Debtor: Yerwas there an Ac 41 f.. 
of Debt maintained temps Ed, z. by the Hu. 
Ind and Wiſe againſt the Husband and other 
xecutors, upon an Obligation by the Teſtator 31 E. 3. 
the Wife beſore her Marriage, But if a Debtor * | 
ke — of the Goods of his Credi- 0 
or, this, methinks ſhould not diſcharge him, but 
is his Debt ſhould ſtand as {ſets in his Hand, 
_—_— Inteſtate did no Act to free him from 
le 1 4641+ elt 1 


3 


F 


The Dehtee, or Creditor ; mad Bunter cnt » | Ht gb — 
ors, ) if 4 Aa 06 a 1 a _ Plow. Com. 
ſo His making of the Debtee Executor, and fo d ngen 
one the Party who both ſhould pay and be paid e well 
an p< Debt, giveth him clearly Power to pay him- pho. 185. 
rot elt before any other, if his Debt be by Special b. where 
im. „ or upon Record. Nay, ſome have held, _— 
pals rat ſo much of the Goods of the Teſtator ſhalj Vale, 
We r altered in Property out oſ the Executor as Exe 113 


Cutor, ed. 


4a 


The! O of 


3D. 
chtor, into him 3s Greditor ; but how that can be, ! 
cannot ſea For whether it ſhall be ſacisfied out 
aſ me Leaſes and Cliattels, real or perſonal, whe- Nat 
ther our bf the Corn in the Barns, Cattle in 
See Pw. the Fielde, Plate, or Honſhould-Stuff, this, till , 
Gm. ee ſome Elesion made —_— Debtee Executor, 
A Legacyof Cant be hon, nos ſhall be effected by amy 
01. given) Opetation af Law preventing the Ereduter : 
r.. Election in taking his Satisfaction where and how. 
due will. For certainly, as an Executor hath il 
Or if the: Election to pay which Creditor he will firſt, fo WF 
Goon! n hath: he Election to pay and ſatisſy himſelf by 
all to — what Part of the Teſtator's Goods he will; yet 
his Debt. Perhaps, if there be ready Money in the Execu- 
toc's Hands; there ſhall be an Alteration” of the 
Property of ſo much thereof as was owing by ths 
Teſtator and came not to the Executor. And i 
there come not to the Hand oſ ſuch Executor ſuffi. 
Sec Plow. cient to pay himſelf, he may have an Action of 
3 415. Debt zgainſt the other Executors, or the Heir. 
11 f. 4. L. as by \foms hath been conceived-: et let it be 
10 f. . 1. well adviſed of, whether, if hei do adminiſter'ar 
21 E. 4. 3. all, and eſpecially if he pay himſelf any Part, he 
have not thereby batted or: diſabled his Suit for 
the Reſidues) But if he reſuſe to adminiſter at all, 
Plew. igt. it were unreaſonable that he ſhould not belable 
FR n to ſue the other Executors: For ſo a Debtor 
barred; for might by«Subtilry- make his Oreditor an Executor 
went with others, and take a Courſe that his Goods 
bis Bebi. ſhobId: come uni ind tie Hands of thoſe dcfiers, 
ſio at the Creditor! could not pay himſelf; and 
eonſequentiy; if he could. not ſue the other Exe 
cutots, he ſnhoùld thus ⸗be ſtripped of his Debt by 
5 Slight. Quer. if he may bring the Action in 
.. -” the Name of the other Executors only, the Will | 
being proved in his Name as well as inthe — | 
2 A of | 
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ang Execute." 


\ the reſt 1 whether the Action ſhall 
he in | b Name alſo, and then he be ſey | 
; 1 own Prayer. . But againit the Heir 3 * 
none to join wich him; And be may ſve, if 
il e have 1 as 'Executar; this admit © 
5 , that the extend to the. eir, _ 0 5 
4 6 Ou expr Words it goth not, ee for e 
1 Wen beg bg hore rwile.  . EY «Th ” | 
canuger ati 5 $5 UM 
before and 1 any "will gr 82 0 re 
| 5 gon by the Proof, ; 8 9 Dk Sag is 5 
| ont e Pr ut tw hings pe | 
nt co it are in Ocder precedent, 
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I. What may mb done * or * 20 285 tk 
proving of the Will. 2. 
ele, eee, 
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We Probate what may 1. done oo % 
Executor. TY g 


As to this, it is clear, that before 3 8 
a Will by the Executor he may ſeiſe and 
take into his Hands any of the Goods of the Te- 
ſtator; yea, enter into the Houſe of the Heir (if 
not locked) ſo to do, and to take the Specialties 
of Debts; and generally he may do all Things 
which to the Office of an Executor pertain, (en- 
cept only bringing of Actions and Proſecution _ 
of Suits,) He may pay Debts, receive Debts, 
make Acquittances and Releaſes of Debts due to 
the Teſtator , and take 8 ot Acquittan. 
ces 


; "wy * „ fl a * 3 "7 * 2 ws 3 
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9 E.4. f. ces of Debts owing by the Teſtator : Yea, if 


333%» before ſuch Proving the Day occur for Payment 


cannot ſue upon Bond made by or to the Teſtator, Payment 

cill they muſt be made to or by his Executor, though no WP" 

Will under Will be proved, upon like Pain of Forſeiture as . 
che Seal of if the Will were proved. Alfo an Executor may 

nary. before: Probate" fell or give away any of the 

Goods or Chattels of the Teſtator. And where- 

Wray 23- as the Aſſent of an Executor is neceſſary to the Wi 

Settling and Execution of a Legacy, as before 

hatch been ſhewed; ſo as if one give me bis 

white Horſe, or Black Cow by Will, or any 

other well known Thing, I cannot aſter his Death 

take it, though I come where it is, but am pu- 

niſhable by Action of Treſpaſs at the Execitor's 

Suit, if he do nat aſſent; yet an Executor before 

the Will proved may give his Affent, and it will 

- ſtand good. Yea, although he die after any of 

y 


theſe Acts done, the Will being never proved b 

Him; yet do theſe Acts ſo done ſand firm and 

good, as I take it. Yer (as I find) an Execu- 

tor making his Will, and dying before he hath 

proved the Will of his Teſtator, his Executor 

22 i; May not prove both the Wills, and ſo become 

EI Dy.372. Executor to both the Teſtators. * But in Caſe the 

Goods were, after Debts paid, bequeathed to the 

ecutor, his Executor may take Adminiſtration 

of the firſt Teſtator's Goods with the Wilk an- 

nexed; as by Dr. Drury was in the late Queen's 

Time declared to be the Law and Courſe of the 

Court Spititaal'; to which Credit was given by 

"the Judges of our Law and the Court of Star- 

Dy in Ply. Chamber: For though the Book doth not men- 

Com. 231. tion it to have been in Star. Cbamber, it is elſe- 
Co"; Where ſö reported. Les, ag Executor, for Goods 

And Fa, nol e dan fler ö 
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of the Teſtator taken from him, or a _Treſ. 


W paſs done upon the Leaſe. Land, or a Diſtrain- 


ing or Impounding of Goods or Cattle, may 


Wznaintain before the Will be proved, Actions of 


reſpaſs, or Replevin, or Detinue ; for che 


ions ariſe upon the Executor's own Po 
ion. 


But before the proving of a wall an Execu- 
or cannot maintain a Suit or Action of Debt, 


Wor the like. And the Reaſon is, for that therein 


% 1 
1 
. 


e muſt ſhew forth the Will proved under the 

Seal of the Ordinary. And fo, as I take it, muſt 

it be if he bring any Action for Treſpaſs done 

or Goods taken in the Teſtator*s Life-time ; fo as 

the Teſtator himſelf was intituled to the Action, 

and it grows not upon the Executor's Poſſeſſion. 

I find that an Executor granting the next Avoi. , ,., p. .. 

dance of a Church which to him came from Mr Dy. 135. 

the Teſtator, the Grantee maintained a Quare P. 

Impedit, without ſhewing ſorth the Will: But Com. 281. 

the Executor himſelf might ſo have done as of * 

his own Poſſeſſion before the Will proved, and 

ſo, without ſhewing it under. the Seal of the 

Spiritual Court, as well as Actions of Treſpaſs 

or Replevin, for Goods taken after the Death of 

the Teſtator: Yet in the Principal Caſe of 'Grey/: plow. 

brook and Fox, which was an Action of Detinue Com. 275. 

by the Executor for Goods taken or detained af. 

ter the Teſtator's Death, the Plaintiff did ſhew 

forth the Will proved. But that proves not any 

Neceſſity thereof; or that, if the Will had not 

been proved, it could be no Hurt to ſhew it forth. 

So upon his own Contract for the Teltator's 

Goods: As if the Executor ſell Cattle or other 

Goods of the a” Wa the Will Per 
3 | 
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in this, and the Action © 
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eit wee 
he may for the Monty payable maintain an Action 
for Blbe before ny po Rory atry Will: 4150 


necellity of naming him Executor, Alſo, on il 
the other Side, an Exetutbr may well enough be 


ſued fot Debts of the Teſtator before the Will 
be proved; for he may not by his own as 04 
c vits, 4 N 


delaying the Probate. of the Will keep off 
except he will tefuſe in due Matmer, that ſo Ad. 


miniſtration being granred, there may be ſome 


dy ſuable by the Teſtator's Credirors for Debts 
by him owing, And the uſual Plea of the De- 
fendant, to eſtrange himſelf from the Teſtament, 
is to ſay, that be neither is Executor, nor had 
adminiſtred as Executor. So as if he either be 
Executor de jure, or dz fatto, by his own Act 
of Adminiſtring, it ſufficeth. ü 


Of Refuſal to prove the Will, and therein f 
Adminiſtration, fore-cluding Refuſal. | i | 
AToV a touching this other Point fit to be 
| thought of before we meddle with the Pro- 


bate, viz, Refuſal. to prove; we will thete- 


3H. 7.14. 


about conſider theſe ſeveral Parts; viz. Firſt, how 
and in what manner Reſuſal may or muſt be, 
2. In what Caſes or in Reſpect of what Acts one 
named Executor hath loſt or determined his Electi- 
on of Refuſalor Acceptance. 3. Of what Effect and 
Operation the Refuſal is ; what Difference where 
all the Executors refuſe, and where but ſome or 
one of them. Fourthly, what Relation it hath. 
Now touching the firſt : The Ordinary before 
committing Adminiſtration, where a Will is made 
/ and 


Treſpifs, there is no 


W i * ; "a * * 
yp by * N ONT 
Ph. . * * 


v * * 8 'q 4 
4 
1. 
: 2 P 2 md 
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d Executors named, if he bnow of it, , muſt 6 £4. 4.47 
2nd out Proceſs againſt the Execytors o com 3 7; 7: 


Wn and prove it: And if they do not come, they 85 20 


no i 

on re to be Excommunicats ; but if they do come, 
be they, nor any of them, will prove, by Rea- 
Vil of ſuch Refuſal the Ordinary may commit 


7 dminiſtration 3 perhaps alſo they may be ap- 
inted Executors at a Time future, and not pre- 


Wore Neighbouts in the Copntry-; ſor tha 
| ffetual. Vet Sic Relpb:Rawier maki 


eeper Baton , Calin Chief Juſtice, and the ® 
wy ter .of the Rolls, Executors; they wrote a a Refuſal 


Letter to the Ordinary, that they could not at- fe Ere- 
nd the Exectitorſhip, and therefore wiſhed him . 24 &- 
o commit Adminiſtration, bo did. o, making 7 fl 
very of their Reſuſals to be recorded: And this & corcer, 
was held good. S0 as a Leaſe being by that C.. 
Will bequeathed to Catlin, and he aſter this 
Reſuſal, entring and aſſigning it to one, and 
the Adminiſtrator aſſigning it to another; jt 
came in queſtion between them whether had beſt 
Right; and Judgment was given ſor the Aſſignee 
of the Adminiſtrator againſt Catlins * 
Whereas if the Refuſal had been void, Catlin 
had continued Executor, and ſo his Title had 
been better. For in Caſe the Ordinary himſelf 
be made Executor, there (ſaith the Book) he may 
refuſe before his Commiſſary: And fo was it there 
pleaded ſor the Archbiſhop: of Canterbury, who J f +33: 
was made Executor to Sir Will. Oldballe. Divers calls him 
Caſes . and Wher Coogen, 
3 not, - 
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9 Ka. 4 47, torſhip, and ſo determined his Election: At leaſt 


7, 8, manded one to take the Goods of the Teſtator 
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The- Dfiice of 


not, you may ſee in Ven. Owen, Moor, Leon. and 
bother Reports. 50 elt | 


77 hat ſhall be ſuch's ' meddling or Adminifring by an ihe 
— that be cannot refuſe after. 'Y 


As to the ſecond, where an Executor hath 3 | 
adminiſtred he cannot afterwards refuſe, 
becauſe he hath already accepted of the Execo- iſ 


Sling the Ordinary ought-not to accept of ſuch Refu- 
kxecucoris al, but ſhould compel him to take upon him the 
admin. Executorſhip, as the Law was taken both in the 
Ae Time of Ed. 4. and of Queen Elizabeth, Yet 
Grejtbrock if the Ordinary do admit one to refuſe, notwith- 
bl. C, ſtanding that he hath adtniniſtred, this ſtandeth 
280.6. Baſ. good, as it ſeemeth conceived by the Judges in 


DR, 75 the Time of H. 6. For there the Executor com- 


out of the Hands of F. S. who did accordingly, 
and afterward the Executor refuſed before the 
Ordinary, and Adminiſtration was committed to 
the ſaid J. S. who brought an Action of Trel- 

_ paſs againſt the Party ſo taking the, Goods from 
him; and there the Refuſal and committing Ad- 
miniſtration were admitted to be good: So per- 
haps, Factum valet quod fieri non debuit. And it 
well may be that the Ordinary did not know 
of the Executor's ſuch intermeddling at the Time 
when he did admit his Refuſal. After Refuſal, 
and Adminiſtration committed, the Executor 
cannot go back to prove the Will, and aſſume 
the Executorſhip : But it only upon the Execu- 
tor's making Default co come in upon Proceſs to 
prove the Will, the Adminiſtration be _— 
ted; 


. „ „„ ere. 


4 2 
0 


wan Exetuto:. 39 
ed; here the Executor may yet at any Time af- 

er come and prove the Will, and ſo undo the . - 
Adminiſtration; as was in the late Queen's Time N 12 
eſolved between Bale and Baxter: tn bo 
WF: But what if aſter Refuſal it hall appear to the 
ZDrdinary, that the Executor hath: adminiſtred 


ath fore his Refuſal, ſo as hadi it been then known, 

ile, e Ordinary ſhould not have admitted him 0 
cu-eſuſe? Whether now may he revoke his Admi: 

alt N Piſtration, (ſor it is revocable) and enforce-the Bel, Cafe 
u- recutor to proceed to proving of the Will? 3,6%. 
the nd ſurely, methinks, he may; for that the Exe- 


utor by Adminiſtring had determined his Electi - g. being 


Executor 


Won, and accepted the Office of - Executorihip : did Admi- 


th. ow he cannot both accept and refuſe, Beſides, vſter and 

ch we know that Creditors may maintain thein het pw 

in Suits againſt bim having once adminiſtred; the the Will. 

m- common Plea to free himſelf, and to ſhew-that ad. 

tor be is not the Party ſuable ſor the Teſtstor's fr2cion; 

ly, Debt, being that he neither is Executor, nor evet fs 

the did adminiſter. as Executor; Wwhereſotre he hav- Debt, did 

to ing adminiſtred, it will be found againſt him. Plate 

el. Now it is not congruous. that in the Spiritual 57, — ir 

m Court chere ſhould. be no Executor, and yet in v % 

d- the Courts of Metminfter there: ſhould be an Views and 

er- Executor. But ſince this Point of adminiſtiing it se 

it is ſo material to the Point of being admitted ot fn ere 
50 not admitted to refuſe, we will here conſider in Jud. De. 
ne this Place briefly what ſhall, be ſaid to be an Ad- 646 C 
al, miniſtration by an Executor determining his E- Stat. 2Cor. 

or letion, and diſabling his Refuſal, and what not. 4 

ne 1. Some will perhaps conceive, that the Act of 3. . 3. 

u- the Executor in the ſore mention d Caſe, where 

to he only commanded F. S. to take Goods of the 

it- Teltator's out of a Stranger's Hands, was no Ad- | 
] ; D 4 miniſtration ; * 
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niſtration. And elſewhere'ir/is)held, that if un 
| |  Executor take Goods of the Teſtator, and con- 


 , Hands, fay ſome, without converting of them. H 
the Wife take more Apparel of her own than 


Executor, it is not. More clearly, 16 one do 
either pay Debts of the Teſtator, or teceive Debts, DT 
or make Acquittances for them, or demand the 
Teſtator's Debts as Executor, or give away Goods 


his own Money, and if he do it about the Fune- 


done by one named Executor and by a 'Stran- 


ne Dace ot 
miniſtrationg and it is trus that in that Book it 4s 
paſſed in ſilence, and not expreſly ſaid to be un 
Adminiſtration. But the bd. Dyer in the 'Caſe 
of Greyibrook aud d, ſpeaking of that Cale, 
ſaich expreſly, that the Ordimary might there 
have rejected the Execuror's'Refoſal; for, fritii % 


he, when che Executor had once inte 
he ſhould not hase been ſuſſered to reſuſe: So at 
he doth clearly admit cilat to have been an dm 


vert them to his own' Uſe, this is an Admmni- 
ſtration; yea, if he do but rake them into i 


is neceſſary, this is an Adminiſtration, as the Book 
admits; but if by the Aſſent or D of the 


which were the Teſtators, or deliver Money of 
the Teſtator's ſor Fees about proving the Will; Nn 
all theſe be full and clear Adminiſtrations as Exe. 
cutor. But, ſaith Htx- berbert, if he only lay ac 


out his own Money for Fees, this is no Admini- th 


ſtration ; ſo faith Frowick, if he pay Debts with 
rals. But ſome Difference may be between Acts 


ger, viz. to make him an Executor of his own 
rong; Whereof we ſhall ſpeak after, not in this 
Place. If one being ſued as Executor take it 
upon him, and plead in Bar as an Executor; 
this is an Adminiſtration. „ e ee 
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As to the third Polar; win: Ne Force or 
Effet of Refuſal: Firſt, it is clear, That if 
are be but one Executor, and he do reſuſe, ot 
ing many, if they do all refuſt, .chen is the fz . 
— daad Inteſtate, and Adminiſtration is to be 18 E. 3 Bro. 
WWonmitted with the Will annexed; as is before *: 7. 
id, nor can any aſter meddle as'Executors. But 
[ > Caſe there: be-;divers Executors, i. — ;; 
Id G. and A. only teſuſeth, and the Will is 
rovod by the others, there A. continueth — 
uror notwithſtanding his Refuſal ; fo as be ffill 13 7 2.3 
releaſe Debts of the Teſtator, and Debts Exec. 5 
; ving by the Teſtator may:be releaſed to him ; #1 ff. — 
ea, if Suit be to be had by or againſt the Exe- 4 4 f. 24. 4 
Drs; it ſhall not be in the Name of B. and C. i 
only, but A. alſa muſt be named as a Plaintiff or 
Defendant, elſe: the Action may be overthrown. 
or the Will being proved; all the Executors 
herein named ſtand and continue Executors, 
notwithſtanding any of their Refuſals; as it was 
eſolved in the latter end of the late Queens Time, pe 9. 
according to divers former Reſolutions. And 1 & 7 
therefore this Executor which hath refuſed, may 95 M. . Dye 
aſterwards adminifter at his Pleaſure, and inter- -_ 0 
meddle with the Gonds as well as the others: E. 4 23,24 
Yer, ſaith Brook, Chief Juſtice, after the Death of 
his Companions he cannot ſo do; but then the 
Executor of him who proved is only to admini- 
iter. Quod non eff Lex. There may be ſome dif. 
ference between Suits by Executors, and Suits 
againſt Executors: For when they themſelves ſue, 
they being privy to the Will and having the Cu- 
ſtody of it, muſt bring their Action in the Name * 
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miniſt red, as it ſeemeth by divers Books. Nay, 5 


* 5 — Aa 


9 E. 4. 33. 


85.5.7 36 ſo plead, but ſhew the ſpecial Matter, as was 


come to proving; ſor that Probate and Refuſal 


3 H. 6. 8. one of them not intermeddling with the proving 1 
4. Co. 9. 37. of the Will may plead, That he was never Exe if 
2% 8. cutor, nor adminiſtred as Executor. By this i 
11. Per to- 
n Cri of them, io, as no Will is proved) they in an 
Action againſt them may ſay, that they were 


The Office at 


of all the Executors according to the Will; but he 
that is to bring an Action againſt them need not, 

perhaps, take notice of more Executors than thoſe 
that have proved the Will, or otherwiſe do ad - 


miniſter; for it is no good Plea for themſelves A 
in an Action againſt them, to ſay there is another 


E-ecutor, without ſaying alſo that he hath ad- 


viz, That if the Suit be brought againſt all, vet 


N 


| 


one Book in the Time of Henry 8. goeth farther, 


* ſhould ſeem that Executors refuſing (1 mean all 


never Executors : But methinks: they ſhould not 


done in the Time of Edward the Fourth. . . 
As for Relation I will forbear to ſpeak,” till 1 


ſtand in the ſame tate as touching Relation. 


af 
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CHAN W. 
A Of Proving Mills. 
Ns W let us ſee touching the X Probate of 

Wills what is conſiderable; and therein of 
theſe three or four Parts : 1 
1. Where, and before whom, and bow the Proof if 

muſt be. | | 1:50 


2 
— 


2. What 
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aun Executoz. 43 

2. What ſhall be Bona notabilia, 0 intitle ta ” 

. Probate. «11 

3. What Force or Validity either 4 right or erro- 

neous Probate hath. F339) wo 
hath. | | 21 


as touching the firſt Point, vis. How, and 
Where, and before whom Wills are to be proved, 
iefly chus : | | 
The proving is in the Spiritual Court: Yet 
ſome Manors, by Preſcription, Wills are to 
proved beſore the Steward, though no Lands 
Wherceby paſs, as appears by divers Book: And in 
e Manner of Manfield is this Preſcription ; , g. ;. 
Yad in others, whereof Termaile was Steward in itz. Co, 
ing Richard the Third's Time, as he declared, . f. 1 
nd the like I may tell of my own Know. - a 
>dge touching the Manors of Cowle and Ca- 
Wcrſham in the County of Oxford, where I have 

ept the Courts of the Lord Vicount Walli 
ord, and found it in preſent and frequent U 
And it is ſaid by the Judges in the Time of King 
. 7, That this proving of Wills in the Court 
Spiritual is not ancient, but of later Time. Yea, it 
is acknowledged hy Lindewode, the Dean of the 
Arches, that it pertains not to the Spiritual Court 
of common Right; nor is ſo in Uſe in other 
Kingdoms. The Reaſon why the Law of Eng- 
land hath herein given way to the Ordinary and 
Court Spiritual, is ſaid by Walſh in Grey«brook 11 H. 7. 
and Fox's Caſe, to be the Piety and Integrity '*- 
which is preſumed to be in thoſe of that Functi- Con. 175. 
on, having charge of Souls. Indeed they are, 

as it ſeems to me, Executors of the New Teſta- 

ment, or laſt Will and Teſtament of Jeſus Cbriſt, , 

Fr | whereby 


.of 


3 whereby cla Gees given. to 
Men, "Ty Paſtors to be diſpenſed — diſtri. 
buted : Of which gr err it is re 5 as 
St. Paul faith, That they be found fait Aud { 
happy are chey who wich bim Riede Plenc if | 


Adminiſtravit, vis. That they have fully ad- 4 
8 as he did; much depending there 
wiz, God's Honour, the —_—_ Prol. 
| eg -and Safoty of the Country, the 4 
per ſtice, Conſcience, Contenration and Salvacion YJ 
of Men. As for Wills proved in London and} | 
RI before the Mayor, that is only in . 
the Burgages within choſe Places e 
but they were —- gen proved alſo before the Ocdi. WW. 
naries in reſpect of the Goods, and there on 
vide . where no Lands are bequeathed. The proving it 
— 4 Of then is to be before the Ordinary, General, 'Par- 
; Bona boch ticular, or Special. By General, I mean thei 
in Canter- Metropolitan or Archbiſhop, before whom it i 
bury * to be proved; in Caſe the 'Teſtator have Good 
valuable, called Bona wg, hs in divers Dio- 
celes whereof he is ſupetjor. But now by Stat 
4 and 5 Annæ Regine, the Power of granting 
Probates and Adminiſtrations of Goods of Pet. 
ſons dying, for Wages and Work done in he: 
Majeſty's Docks or Yards, ſhall be in the Ordina 
ry Dioceſes where the Party dyeth ; and ſuch 


Salary or Wages ſhall not be e deemed Bona Nota. 
bilia, &c. 


| 
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Of Bona Noubils 7 


7 Hat ſhall be ſaid to be Bens Notabilia 

is conſiderable; 5 for thereabout hath been 

noch Diverſity of Opinion: Some holding that 
[they muſt be of fon: Shillings Value, e — 
oun 
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am Exetutox,” 45 
und, ſome ten Pound; yea, ſome that the Va- 
of a Penny ſufficeth co draw it to the Arch- 
Wop from the particular Biſhop, But that Dif- "Dd 
eace of Opinion I conceive to be now cleared 5c 

W a Canon made in the firſt Year of King 

es Reigh at a Convocation then held, where- 
re. tt is eftabliſhed, that five Pound ſhall be the 
0. or Value of Bons notabilia; yet therein is 
Proviſo ; that where by Compoſition ot Cuſ- 
in any Dioceſes Bona Notabilis are rated at 
greater Sum, the ſame ſhall continue not al- 

It is likewiſe thereby provided, that if 
Man die in itivere, viz. in his Journey or 
avel, the Goods which he then hath about him 
all not cauſe that Adminiſtration ſhall be com- 
_ or the Will proved before the Metro- 
plitan. 
8 conſidered of the Value, now another 
dint obſervable is, what Things ſhall be laid to 
Bona Notabilia, And as to that, Debts owing 
the Teſtator ate Bona Notabilia. as well as 
dods in Poſſeſſion, their Value being anſwera- 
e: Yet, I think, if the Penal Sam of the Bond, 
but five Pound for Payment of a leſs Sum, 
though the Bond be forſeited, yet in the Spi- 
tual Court, where Reſpe& to Conſcience ſup. 
reſſeth the favouring of Executors, this will 
dt be taken to be Bona Notabilia, viz. of five 
ound value, although in Law the whole Penal 
um be a Duty. But if the Debt be five Pound 
r more, though it be deſperate, or due from 
e King, againſt whom no Suit can be, but on- 
y by Petition, yet this will ſtand for, and as 
Bona Not abilia, as I take it, in the Court Spiri- 
al; though thereabout I can but conjecture, 
nce the Rules of our Law determine 2 
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46 The Office of 
21 Eli. And this Point, touching the King's being Deli! 

tor, I find debated in the late Queen's Time, 

but not reſolved, fo far as I find. But there Pop. 

ham at the Bar urged that no Debt ſhould be B. 

ne Notabilia; and if it ſhould, yet not ſuch for 

which no Remedy by Suit, as in that Caſe; the 

Queen being Debcor. Yet a farther Queſtion 

Local is touching theſe Debts or Things in Ai 

on, in what Place or Dioceſs they ſhall be (aid 

Goods con- to be as Bona Notabilia, wiz, whether in the 

fiderable, Place where the Debtors be, or where the Obli.i 
or conſp- ations, or other Specialties be? And as to this 

the Law hath been taken, that becauſe the Per 

ſons of the Debtors be moveable, paſſant and 

tranſitory; therefore theſe Debts ſhall be ſaid 

to be, and to make Bona Notabilia where the 

Bonds or other Specialties be, and not where 

the Debtors inhabit and dwell. And ſo was it 

Pill 7 not long ſince conceived by Juſtice Haine 

Com. Ba, and Juſtice Beaumount in one Pretyman's Caſe, 

ride 13 & no other contradicting it. Herein therefore ma- 

8 bu. ny are miſtaken, who only in Reſpect that the 

Perſons of the Debtors do dwell in foreign Dio 

ceſes, other than the Places of the Death of the 

Teſtator, or where his other Goods were, do 

take Adminiſtration in the Prerogative Court, 
though the Specialties remained where the Part 

died, or his Goods reſidue were. But in Caſe 

the Debts be only by Contract, without Speci 

alty, then indeed they are to be eſteemed Bone 

Notabilis there and in that Place where the Deb 

tor is, as the ſaid Judges well conceived the Dif. 

ference. But in Caſe Land be given to Execu- 

tors for Pay ment of Debts or Legacies, this ſhall 

not be Bona Notabilia, as I take it, though it be 
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- WA $ to the third Point, we will firſt ſee of 
the a3 what Validity an erroneous Proof is, and 


reabout we ſhall find this Difference. Admit- 


aß ers that one hath not Bens Notabilia in divers 
u isceſes, ſo as of Right the proving of the Will 
aa ppertaineth not to the Metropolitan, and yet 
chene Win is proved before him; this is not meer - 
bi / void, but ſtands in Force till it be reverſed by 
his ome Sentence _ Appeal: As was reſolved 
cr etween Vear and Feofferies in the late Queen's 1 El. 
nd) ime. But on the other Side, iu Caſe one have 
* Bons Notabilia in divers Dioceſes, or a Peculiar 


end a Dioceſs, and yet the Will is proved before 
the particular Biſhop” within whoſe Dioceſs Part 
of Ls Goods are; this is meerly and utterly 
void; without any Reverſal. So allo of prov. 
alc, WF ing in ſome Peculiar. And in Caſe one have Bo. 
ne- = Norabilia both in the Dioceſs of Canter 


bury 
the and in the Dioceſs of 7ork ; the Will muſt be | 


io proved either before both Metropolitans, if with- 
the in each of their Juriſdictions there be Bona No. 
do bie, in divers Dioceſes; or elſe, as I take it, 
uſt, if there be not fo in any of the Places, then be- 
ty ſore the particular Biſhops in thoſe ſeveral Dio- 
ale ceſes where the Goods are. Or, if within the 
r one Juriſdiction * the Teſtator had 
ons Goods in divers Dioceſes, and in the other but 
eb. one Dioceſs; then in the one Place is the 
di Will to be proved before the Archbiſhop, and 
cu. ia the other Place before the particular Eiſhop 
as | conceive. And fo alſo of peculiar Joril⸗ 
be i dictions. And in ſome Places Archdeacons 
have peculiar, or Juriſdiction — and 

; | ower 
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The Dies of 
Power to take Probates of Wills, and grant Ad. 
miniſtrations. + But where any like Error or 
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Witneſſes, ot by Examination of \Witneſles 


la, dn Lui 26:09 rt bioy 
Now, admitting the Will true and right, and 
alſo cightly proved; let us yet ſee the Forge and 
Strength of the Proof or Will ſo proved. "It 


be denied, ſaith one Book, to wit, whether this 

ſhewed forth be a Will proved or not; no, 

z4. 4.47. though the Proof be but indorſed on the Back, 
5 E 4. iz, that it is ſo proved, faith the Book, But not- 
H. withſtanding, the Defendant ſo ſued may deny 
that the Plaintiff is Executor, as not being con. 
cluded nor eſtopped by the Probate fo to fay. 
un. Con. And the Reaſon is, becauſe the Seal of the Or⸗ 
282. 44 Ed. dinary is but Matter in Fact, and not Matter of 
* Record: Nor are the Sentences of Divorce 
and the like, in the Spiritual Court, Judgments 
3 of Record, as hath often been 


Of the Relation of Probate and Refuſal. 


A? for this laſt Point, both the Proving 
and the Refuſal ſhall have Relation to the 
Death of the Teſtator, as I take it, to divers 
Plow. Cm. Purpoſes. So as to the Proving, faith the 
281, 283. L. Dyer expreſly and confidently in e, 

1 an 


miſproving is in theſe Reſpects, it is Cauſe of Re. 
verlal or of Nullity, according tothe former Dit. Wt 
ference: So alſo if there be Falſehood in the 

Proof, were it commun forms, that is, without ns 


3 ya 
may it in the Spiritual Court be undone, it ite i 


ifproof can be made, or Proof of Revocation of 5 
that Will was once made, or of the making of 3 


being under the Seal of che Ordinary cannot} 


as wo. e C3 0 


an Sxecutge. 
Ad. nd Fox's Caſe; and the Reſolution allo of the 
Jaſe proves it.” For 
Wcommitted before any Will E or notified to 
ee Ordinary, as it ſhould Fer, the Adminiſtia- 
Por — ſors: of te Goods t0 Tag a 
e Exccutors (proving the Wil ought an 
ction of N once «painſt J. S. 
ho pleaded this Adminiſtration and a Sale: And 
che Executor demurred ;” and Judg- 
Fr — for him, 25 having by the prov- 
ing 2 6 cho" WAI\iprovent roved the "Kdrnicifirarion 4b «3 ll 6.12 
Bat -it itte. that Judgment was given 
5 by ed Indes; one being abſent; 1 Ache 25 43 
other diffentil iniorr; yet 1 think it was Nor to 
— and rdinp- Lew, And that Refuſal 8 
ſhall have the like Relation; elſe could not the pate Wy. 
Adminiſtration relate-to'the Denth of the Tate» ff. ©% 
fate, as it dot to ſome Purpoſes, expreſſed: in 3541.5. 3. 
dives —— e te naue n e of "Pref. % Ter 
e R 1 yable 8 
tt 
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t the B. B. 12 d. to the See 3. Where above 
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Heſs Sum 0 0 an boch jor * 
Regiſtring, Sealing, Writing, Praiſing, ma- 


_ .and-all other Things concerning the ſame. But 
nou/ by the Stat. gand 10 V. 3 No Court or Per- 
ſon is to take above 1 5, for the Seal, Writing or 
ſuing forth Adminiſtrazion to any Seaman dying 
in Pay, unlels he hath Goods ab 20 J. Value, on 
Pain to forfeit 10 IJ. | 

Where Land is given to be ad, neither the 
Money raiſed, nor the Profits thereof, ſhall be ac- 
counted as any of the Teſtator's Goods or Chat- 
tels, ſaith the Statute. 

Note, That the Will is to be brought with 
Wax thereunto ready to be ſealed, and = to 
be made ot the Will, according to Common 
Cuſtom. 

For making the Inventory, the Executor is 
to take or call to him two Creditors or Legatees 
ot the Teſtator, and do it in their Preſence ; or, 

in 
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For a Copy deſired by any, either of 
| 3 Entory, Ho more is . Wy 0 
Ws allowed for R z with the like Elec- See alſo 31 
ion to the Scribe or Regiſſer, as is aboveſaid. &. 3: cap. 
| Mr. Swinborn faith, That an Executor is to mint les. 
wear, and if it ſhould be though fit, w be bound echt 
to make a ttue hecbund when de hilf be ther un 
lawfully called by the Ordinary. Of this * tory 8 5 
cute {ce in Page 2%, Kd of Accounting; lame 2% 118” 
Books-of the Common Law — 2 2.5 
23 Edw. the third,” Fux. berbert Enet. 91. where „ T; 
Wes faich; That of a: thing in Action no Ac- is. Of a 
count ſhall be before. the Orne e bun Par» N 
4 4445 a contrary 2 Aad elſewhere it — it 1 ts 
* d, that where a btor is made Executor add, the 
to- the Debtee;' he lhall yer account, before the l tn 
Ocdinary for this Debt: yea, as of Money in Poſ- Remedy 
ſeflion, laith one; which others deny d. nal; 
An Executor by Mrong ſhall be drawn to ac- Gau. * 
count before the Ordinary, faith 44ojle Juſtice. 18 2s. 
zich Se, German, he may not force any to? Moyle, 
account againſt the Order of the Common Law; —＋ 
(062 ng what that is.) And temp. Ed. 4. ic Wood, 
Will 55. wigs by the Reporter, that. after the Br* : 
proved, the Ordinary hath no more to do: Stu. 78. b. 
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| ; the Body of another (be it by reaſan of a Tenute 


"oi ) 


of the preſent Owner, or by Aſſignment from 


.: the King or other Lord of whom the Tenure was) 
e 2 is 


bolt them; out ih Parte, afrori:theobeſt. Manner 
of 26 2089 can. Fust. de will divide them into 
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but to the Heir, with the. Reyerſion, ther, the | 


. Arrearages ol it behind at the Death of the 


17 ff. p. 
Hy 


ſtator. - Alſo Commons, Corodiesfor Years AJ 
vowſons, Tithes, Fairs, Markets, Profits of 
Leets, and ſuch like, which the Teſtator had for 


Years, all which may accrue any of theſe Ways "> 


as the firſt,” are Chatcels real. Lea, one im 
Preſentation to a Church upon the next Avot- 
dance is a real, and not perſonal Chattel, before 


ſhall after ſhew. And the Title accrued. to 
the Crown upon Attainder of Felony, where 
the Party held not of the King, vis. the Au. 


it come to de void; and what then it ©: F 


to take the Profits for a Near, but to waſte and | 
iſn Houſes, and to Mtirpate and eradicace | 
Trees and Woods, is but a Chattel and there · f 
fore though granted to one and his Heirs by the | 
ny, 5A ſhall go to the Executor, and not to 


Swe dubrfel s iii clear Coles niit Choi 
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Irſt, where we ſpeak -of Wardſhip, it is 
not to be underſtood, of Watdſhip by rea- 

fon of Socage Tenure, for that goeth not to the 
Executor, but he ſhall be next Guardian who 
now, after the Death of the firſt Guardian, ſhall 
be next of Kin, if the Ward continue undet 
fourteen Years old ;. elſe he is out of Wardſhip. 
Secondly, if one have a Leaſe for three Lives tt 
bim and his Aſſigns, this is no Chattel, nor 
ſhall go to the Executor, nor to the Heir, but 
to him who firſt enters and claims it 'as an 
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 Ui"Epeciits?. 
of the Leſſee made: Contrarily of a Leaſe 
for many ears, if three, or more, or leſs, fo 
long live; this is a Chattel, and ſhall go to the 
Executor. So an Extent upon à Statute, yet 
= is delivered to the Party as à Frechold, viz. « 
terum tenemontum; but that only makes it to 
liberum tenememum 2s to the maintain- 


waſi | 
* 18 of an Aſſiſe, if wrongfully put out. Where 


one is ſeized in the Right of his Wiſe of Land, or 
other Hereditament, and is attainted of Treaſon 
or Felony, the Profit thereof accruing unto the 
Crown is but a Chattel; and though the King 
grant it to one and his Heirs, yet it ſhall go to 
his Executors. And if one having a Leaſe-for 
many Years; vit. 100, 590, or more or leſs, doih 
deviſe and bequeath the ſame to 4: and the Heirs 
males of his Body, and ſor want of ſuch Ifſue 
to B. and the Heirs-males of his Body, and dieth, 


E. 3. i 
166. x ] 
Chat. 15. 


having Iſſue a Son; the Term ſhall not go to his 


Son, but to his Executor or Adminiſtrator; ſor it 


cannot be made a Matter of Inheritance. So if . 
had died without Iſſue male, the Term ſhould not 


have gone or remained to B. but to the Executor 


or Adminiſtrator of A. as was. lately adjudged 


in the Exchequer between Sir Lew 

and Mrs. Hammond, So of an Advowſon, or 
any other Hereditament, granted or deviſed to 
one and his Heirs for too Years; or if ſuch a 
Termer grant a Rent out of the Land to A. and 
his Heirs, or the Heirs or Heirs-males of his Body; 


to any Heir; for it being derived out of a Chat- 
tel, cannot be 


39 Z. 3.37. 
wood, if 
yet ſhall the ſame go to the Executor, and not g. 


ife, it is 


any Freehold or Inheritance; but _ 


is it ſelf a meet Chattel. Partus ſequitur ven- . 4 


trem. ee 
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Chattels; or Gobds moveable, iÞ 
— alſo in like manner to be divided inco.guick 4.5 
N Kine, Builocks, Swine, Goats, BY 
zeeſe, Ducks, Poutry, Ce. There may be al: 
ſo in living Creatures reaſonable: an :Jngreft a 
in a-Chattel perſonal 3 ac in tha Ferſon ola M. 
taken in Execution ſor Debt. And this 4 hold 
— 0 to be in Nature not a real, but a perſonal Chattel, 
ti before! was touched) for dhat, Debt is the 
Root of it. aud the Body is but a Pledge or dah 
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diſchargeahle inſtantly upon Payment, R 
or other Diſcharge of the Debt, Like Law of | 
a; Prifoner taken in the Wars; for thereof and 4 
therein, as in 4 Chattel, hath che Party a legal 
Ne. ns. br. Intereſt: as appears by a Wiit of Treſpaßꝭ in 
55 fie, that Regiſter ſor tating away a Priſoners ug 
Thar it is Quare quendand.- Scotum Priſanar ium ſuum 4epit, 
| mentioned, Sc. Aud note lately, vg. in che time df 
priloter King Flen the sth, the King himſelf, upon 
was to | the winning of Brilea, bought divers Priloners 
for his of; his Subjects. And by a Statuts in; the begin) 
Banden. ning of Hen. the 6. bis time, this Intereſt in a 
5b. 25%. Priſoner is mentioned a8 valuable, and coming 
& tit. Pro- ſrom one King unto” another ; cheteſore, doubt, 
Py 38. leſs ſhall go ſrom Teſtator to Executor by Death, 
1H. C. 4g. and not to be inſranchiſed or freed-thereby. The 
| Intereft which one hath in an Appremice I take 

to be rather perſanal than teal, though or Years, 
decauſe not ſptinging out of any teal Root, as 
Wardſhip and Villainage do, hut out of meer 
Contract. As for a Servant whoſe Maſter is 
dead, doubtleſs he is legally diſcharged, and is 

* not 
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cc ke” hath to my Senſe, more Spirit and Vivacity than 
ner's La. any other Muſſek. Ad hereto, chat there may 


be ſome Profit and Advantage gotten by them, 


_ both quoad adeptionem boni, & ademptionem m- 
— Par: li, — of ſome Food, and the Preſerving 
rides, of others, as Lambs, Conies, Fiſh, Poultry, by 


Ducks Ce. killing Foxes, wild Cats, and others, "which 
are g 
Meat. 


ood deſtroy them. And we know that Money is re. 
coverable in Damages for taking away ſuch, or 
a Maſtiff ſerving to keep an Houſe ; fo of Fer. 


rets to catch Conies. &. Therefore they are | 


valuable. But it may perhaps be objected, that 


none of theſe above are Cattle, and therefore } 
not repleviſable, conſequently, no Property in 
them; for when more than one living Cattle is | 
| diſtrained, the Replevin is to be by rhe Name of | 


Averia, ſignifying Catile. For Anſwer, not to 
inſiſt that one may have Property in divers things 
whereof no Replevin lieth, as Corn or Hay, 


2 mn not in Sacks nor Carts, Money not ſhut in Bag 


o Hens and Capons in the Book of Entries, 


nor Box, &c. I further ſay, that even the word 
Averia may be applied to theſe : for fo I find it 


Þul. 142; vis, In the Writ of Curia claudenda, where 


the Plaintiff complains of the Defendant's not 
making his Mounds, per quod Averia ipſius, A. 


n and Hens, and other his Cattle 


came in the Plaintiff's Houſe and Garden to 
his Damage, &c. And both Neupert and 
Neudigase held that a Writ of Replevin lieth 


#-n. 8. 3. for ſuch Things. Though Brudenel were of 2 


contrary Opinion, yet he alſo held an Acti- 
on of Treſpaſs maincainable for taking of them, 
and thereſofe admitted. a valusble Propetty in 
chem, Now come we to Things _— 
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In Kerne 59: 

Life ; and firſt to thoſe abroad, in the Fields, 
Put the Caf ih a Man dies in Fu! (before. 
Haryeſt Imean) ized for Life, or in Fee of Tail, 
in his own Right or bis Wiſe sor eſtated for Years- 

of Laod in the. Right of his Wiſe, being ſown, 
wit - Re of any manner of. Grain, the VP! 
os Saying is, Quicquid plantatur ſolo, ele cedib: 
Ves this al go to the Executor of the Hutband, ; 
and not to the Wite or Heir, who ſhal have the 
Land; but Hay, growing, viz, Graſs ready to 
be cut down, APES, Peats, and other * 
upon che Trees, ſhall go to the Wife; [as allo if Root of 
they bad beef upon 4 Man's own Land of Tnhe- Farbe 
ritance; they ſhould. go co the Heir, though Land ban 
the Corn ſhould go to the _ Executor. "The _— 
Reaſon of the Difference is, becauſe this later 
comes not meerly. from the Soil without the 
Induſtry and Manurance of Man, as the other 
do: and [ take Hops, though. not fown, if e 
planted, and Saffron and Hemp, becauſe ſown, 
to pertain as Corn to the Executor.” All thoſe 
yet. ſhall paſs to one to whom the Land is 
Lia or conveyed, if not excepted, though never 
ſo near reaping, ſelling, or gathering. Bug + 
What if the Wile had the Leaſe for Years, as Ex- 
ecutor to ſome former Husband or other Friend, 
and the Hushand "aſter Sowigg dies, who then 
ſhall have the Corn? Certainly che Corn ſhall go For be 
to the Executor of the laſt Husband/ar leaſt fo much Fre in 2 
28 is more than the Year's Value of the Land, or ſed. 
the making it up by Addition of ber Things; 
for the Value is to be Ats for Pay ent of Debts rue wite 
and Lepacies, Put the Caſe again, tHlat the Husband alſo ſhall 
and Wife were Joint-Tenanis of che Land ; berge cen- 
then the very Corn growing ſhall ſurvive to her apparel. 
together with the Land; and _chopgh the Hul. 33 # 6: 
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0 | ings. .growin 
| bund, let us not forget to think 0 
rees ſold by . C. ſeiſed_of the Inheritance of = 
Land to F. D. who died before felling; this 
Intereſt is a Chattel, which ſhall go to the, Exe. PP! 
cytor and not to the Heir o D. but ſome 6 Co. 
lour may be that theſe, becauſe fixed to the on 2 

and Freehold, are real Chattels, as the Intere in 
Land is, and nor perſonal. So alſo of Trees ex. 
pted by him who ſelleth the Inheritance 6 of the 
Ht, But in both Caſes 1 concaive this Inter- 
eſt to be perſonal, and not real; for that, as fk | 
© a Property of a Chattel in the Vendee or Veridar | 
with Exception, it ſtands in Conſideration ſoy r. 
ed and abſtracted from the * or Ground where | 
che Trees grew, ou the Trees be not actual: 
Co. 1. 1.38. iy ſevere by the Ax from their Mother Earth. 
if the, Leſſor for Years or Liſe do excep pre pe the 

rees, theſe continue Parcel of the Freetiol 

Iabericance,, And after Corp reaped, and 05 
1 the Tithe et out, the gre of che Tj 1 


Of Honſes, + 
or Thi and ſee in and about it. Soche d 605 abe a0 
abour the to the Heir, and what to the Exe: 1 F155 
£.3-6 lion bath been of old, and of * 58 
ES ke Coppers, Leads, 1 Fats f for . or 
d be Pales, Fu, Gla 1 e Kon 
: rmaſits, Wainſcots, rs, Loc 
and ſuch like, to whom theſe ſhould go 
. ther to the Heir or Executors. And in * 75 
End of Henry the ſeventh's Time, an Executor 
taking a Furnace which was ſer in the middle of 
22 25 f a Houſe, and not fixed to any Wall, the Heir 


brought 


an Exeeutoz<, 


t an Action of Treſpaſs 1 EN 
3 tg and it 7 55 0 e 8 
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de Action, was. maiotainable,,.. Ap eas it 
4 was found bythe Jury that, Hy t e 
8 Neu the, Le 80 45 4 Rogue Lac Sh, per.; 
a e pen his Jerm. 

i gender novel in the TiC: Cake, dhe the 
* Ne by it ſelf delivered 8 525 
_ fo , and 0 5 a4 part of eli 

1 Way not medled withal, nor at Hate 4 5 
if Extent, (as in che Caſe between all nd, Prat, 

ir n nd Copper Were dhe 
it 


| 2 . 


«„ ene 
bn 2 Statüte) the Houſe belike being held upot 
fuch à Rack rent, as that the Party did not de 
fire to have it, fot he might have had the whole, 
being 4 Chatte], and ſo have uſed the Copper 


© © » Yuring the Term And 38 touching all other 


_ fixed Things; the Law was taken in che id 

Se in HY, his rite, ech be l ng a in de 
*Caſe'of the Furnace, vis. that they  ſhovld"poil 

to the Heir; ſave only that for Glaſs in the Wit 

dos, Pollar# Tzid it was otherwiſe, vir. that 

that houtd*po' to the Executor; which none 

Co. lib. 4. there denied But ſince, in the late Qiiten' 

fa. 93, Sc. time, it was otherwile reſolved" touchihg Glak, 

chat ie odd not go to the Execttofs, undd the 

like was thefe Taid touching Wajnſcots, and f 

alſo by the Lord Auderſon in the aid Caſe of Hh 

25 And touching Poſts fixed; for that th 

e Parcet of the Freehold, ſo alſo of Mill-ſtohe. i 

*Anvils, Doors, Keys, Windows, none of 'thek 

be Chatteſs, but Parcel of the Freehold; or there 

to pertaining, therefore not to the Executor? 
Things in Now to come to Gardens ao: Whereas 

e. before laid down a Difference betwixt Ting 
ſowed, or not ariſing from the Earth withour 

manuring, and fuch as grow of themſelves; i 

will 1 concluded that the Roots of Car. 

rots, Parſnips, Turnips, Skerrets, and ſuch like, 


— — ariſing from yearly ſowing, muſt g0 


to the Executor, and not to the Heir; the Caſe be 
ing fo, that the Gardner and Sower had the In- 
heritance of the Garden or Soil. Now though 
in moſt Places this can rarely be a Queſtion of 
Value, yet about London and ſome great Towns 
it may, and therefore is not unworthy of a Line 
or two, a Thought or two, and the rather for that 
the Reaſon of this Ca'e may give Light 3 
0 ig 


un Executot. 
Mightin other Caſes.” and, in my Opinion, theſe 
notwichſtanding-chere- is a Sowing and a Manu- 
ace to generate them and caule their Being) 
algo co the Heir, and not to the Executor. 
 Mly-Reafor is, for that the Thing of Profe is the 
% Moor which is hidden in the Ground, 1 hold it 
d Reaſon, nor agrecable to the Law, that the 
e recutor ſbould - dig! and break the Soil and 
f. ound to ſearch for Her Entrails: He t to con 
Ent himſelf withichar which is above Ground, as 


dove the Ground q Hut. ſor Artichokes, though 
Fruit be above M Ground, yet I think they 
ve not ſuch yearly" Setting or Manurance as 
hould ſever them in Intereſt from the Soil, there- 
dre they ſhall go with it to the Heir. 
Let us now conſider of Things, though not fix- 
d to, yet uſually! kept in Houſes, vis; Wri. 


Doubt can be, but that they follow the Intereſt of 
he Land: So as if they touch Inheritance, they 


ings and Evidences, whereabout generally no 
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elons of all Kindi, and the like, whoſe Fruit is 


i Wercain to the Heir; if but Terms of Years, 


oods,” Chattels or Debts, they pertain to the 
xecutor: yea, fo do Statutes and Bonds in 
0 (howſoever otherwiſe in Equity) though 
hey concern the Aſſurance and Enjoying of In- 
ericance purchaſed. What if 4. mortgage the 
Inheritance of Lands to B upon Condition of 
Redemption by Payment of five hundred Pound 
o B. his Heir or Executor, and B. dieth, the 
Deed being delivered into his Hand ? Now the 
Wlcir, not the Executor, ſhall have them: For 
hongh the Money may be paid to the Executor, 
et (mean-time) the Land deſcends, to the Heir, 

Ir is there any Debt to the Executor, for A. 
ay chuſe to pay, or not. Put it on the other 
1 ſide, 
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That che Land had been fold for five hindreg| 

Pound not paid to A. hut a Condition, that if — 
wor p10 im, bs Heir or Executor, by 
aA ben to te- enten; and A. diethe f 
a Debt to the Executory and no Lund deſtend 
A Heir of A. yet ſhall the Heir have: the I 
Deeds, ſar: that a Condition is deſcended to 5 
him. ( Weſtion 22 touching Bomas and 
Cheſts; Whefein the Evidencrs ff 


heritance neg And althoughche beer h 

aur Buok dh upon this Siebe, als * 

where the ara ſealed untN ſhall. to the th 

Heir, otherwiſe, where nDoliWaled:; I cannot con Nec 

ceive that Difference to ha gtounded on gagd Reꝛ D 

5 ſon, hut rather think that Boxes; Which have: cheir n 

as 3-2- very Creatipn to be the Hauſes or Habitatons uch 

18 EA. 3. 4. Deede, ſhould, ag 2 gol to ve 

3 H. 7. 1. the Heit, whether ſealed or not. On theothe io! 

1 Side, Chaſts made ſor bchey Ils, vitithe keep et 

A elt ing of Napery- ot Apparel, hall not, a I 

that may cetye, he taken as appurtenant to REvidencds be 

mke 2 cCauſe ſome be. in them, ſor ſo may other AI hin ac 
Difference ( 

or not. alſo be: Nor as touching them can Sealing be df 

any Effect but rathee Locking and not Lockin n. 

muſt malie the Difference touching hem, if a0 e 

1 by Incloſurs.. with 41:7, ©1202 Rar r) 
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wa * Jen * TFT 24 2 EIS (: 

ww mou H A p. VI. . a, tt 

7 = | 3 a) 111 #44} A 14 E 

Thing, oi unh in — Teſbaor, but” \gteru aur * 

o 0 10 Exermors yrs 1 the Tefators Dea g 
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Heſe be osadteewo Sede: the fiſt ww chieſ f 


whereof are Things gotten and aequired by 
9 i 3 "1 ABS 7 2 2 Action 


an Execute? d 
1 - * q 


ARion- or Suit; ſecondly, by. Condition or Co- 
renant without Suit; |thicdly, by Remainder. - | 
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sn nes e e nos out ett doe 
700. ſpeak. firſt oſ the firſt; it is glear that Debts, © 
due co the Teſtator, be it by Bond, Sta- 
Nute or Judgment, or ſor Arrearages-of Rent, are 


1 


„ 


3 


lo; Not Aſess to charge the Executor until Receipt oi 

n in hem: And it is clear that the Action to reco- 

tha ver cheſe doth pertain to the Execucor, and that 

the the Debt and Damages recovered. ſhall be Aſſet: 

don > charge the Executor. So alſo of Actions of 

er Derinne and of Covenant for any Thing perſo 

heit nal, or any Chattel real, Leaſe, Wardſhip, or A Church 
s ache like. But perhaps ſome will doubt of Co. on ho 44 
to venant touching Inheritance, viz, the Aſſurance become 


of Lands, or enjoying thereof free from this or 7919 in bis. 


that lncumbrance, or the like: Let even in to the Ex- 
thoſe Caſes, if the Covenant were broken in the Tue ia 
Teſtator's Liſe: time, I think clearly the Action is Adden; 
accrued to the Executor, ſor that his Teſtator but is no 
was to recover Damages in the Action of Cove- Aſt ye nc þ 
nant ſor that Breach; and he being entituled to die. 

theſe Damages as Principal, and not any acceſſa. 

ry Thing in that Action, the Law hath caſt that 

Action upon the Executor. And that is the 

Cauſe why, if Waſte be committed in the Life of p 
the Leſſor by his Leſſee, and then the Leſſor di - 
eth, his Heir can have no Action for this Waſte, 
viz, becauſe; he cannot recover the treble Da- 
mage; ſo neither can the Executor have it, for 
that he cann t recovet locum vaſtatum, the Place 


Ro. the Inheritance whereof is in the 


—_ The Offico've 

8 That the Executor at the Common Law cd 
not maintain an Action of Treſpaſs for Goods of 
his Teſtator taken away in his Life. time, ſeems to 

And the be implied by the Statute in the Time of K. Ed 3. 


3 which gives ſuch Action. Yet it ſeems that a Re. 


dens pe pfesin was mainitainuble by the Executor, at Teaſt Ml 
ect sg. in ſome caſes, for Goods taken ot diſtrained in the BY 
l 106. Feſtator's Lifetime: But in cafe the Diſtreſs were 


for Rent or Service, it is faid a little aſter making of 


that Statute, that the Lord may net now avow | 


| for tis Rent or Service, becauſe his Tenant is dead, 
but muſt ſer forth the Matter, and thereupon Ju- 
to excuſe himſelf from anfwering Damages; 


ald the Execatot ſhall by this Actiom fecover che 


Oiurtle or Goods, and that by the Common Law, 
Ci agaat ſaſth the Book, 'theugh the Statute bf Marllridgt 
2 K. C , hach never been made, for that the Propriety re- 
But ek mained in the Teſtator. Note, it ſpeaks not at all 
of the fald Statute of 4 Eu. 3. But ron in the 

Time of King Hen the 6th, would have it, that 
the Executor in that caſe ſhoald not have Replevin, 

bue an Action of Treſpaſs grounded upon the ſaid 

Statute, viz. 4 Edw 3. which methinks cannot 

be by any Means, by reaſon of the Statute of 
21H.8.c.19. Malbridge; cap. 3. Non ideo puniatur Dominus, Oc, 
+= Bet For the Executor, as well as his Teftator; is thereby 
Cover. and refttained, as I think, from the Action of Treſpaſs 
TA ny againſt the Lord. As for that no Avowry can be 
&- 33 Ein mide upon the Tenant, that is-now remedied by 
con. Fan à late Statute. The other Statute hath been taken 
-viſhmenr, to Extend to other Things than Goods moveable: 

7 e For where's Church becoming void, à Stranger 
7 4.4.6. preſented thereunto wrongfully, and the Patron 
A died; it was refolved in the late Queen's Time, 
clauſo fra. that the Executor might by the Equity of the faid 
&o, mecrly Statute maintain a Quare Impedit, But whether an 


it lieth not. Action 


* 1 * 
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ro 
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5 Þ%. , 7 == ka, =. 1 © wm mſn 


” woe, a» of 


ww 5 1 


| whete reſolved to my Knowledge, | think ie may 4d veryjo- 
lie with ſome Difference. -, Firſt, For that the een 
ute of 4 Edw g. doth not only ſpeak of Goods car. 54's Caſe 
ried away, as limiting the Law to that Treſpaſs ** 
ſolely and particularly, but ſpeaks generally 


that Particulat of Goods, as one Inſtance. 
there he many Caſes of laſtances or Enſamples 
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mm Executoz. * 
Action of Treſpaſs lieth for an Executor agzinſt: 
him who ſpailed the Teſtator's Corn, Graß or Inf g,, 
Wood growing, hath been oned, but no 1 Juſt, 


of 
in 
v 


Treſpaſs done to Teſtators; and then brin 


given in Acts of Parliament, which yet do not te. 
ſtrain the Remedy or Purview to that Particular, 
or from extending to other Caſes of like Nature. 
Thirdly, The Statute ſpeaks of Treſpaſſes remain- 
ing unpuniſhed; which ic meant to redreſs: But ic 
ſhould ſtill leave many unpuniſhed, if it ſhould 
have no larger. Extent than to that one ſingular 
Treſpaſs of Goods taken away, viz. Moveables. 
Again, the Teitator was clearly entituled to a Re- 
covery, of Damages for this other Treſpaſs, which 
if he had recovered, ſhould have come to his Ex- 
ecutor : Yea the Things themſelves, all, if felled 
in the Teſtatot s Life; aud part, though not 22 
of 


ſhould have come to the Executor; therefore 
the Damages recoverable in lieu thereof, out 
which(recovered) the Debts and L egacies of the 
Teſtator are to be ſatisfied. Beſide, this Action 
of Treſpaſs is a Thing ſevered from the State of 
the Land, ſo as if the Owner thereof had, alter 
this Treſpaſs done, aliened the Land, yet had 
not this Action remained to him, as I take it 
clearly. And why not as well as where à Tre. 
pals is done upon the Lands of the Leſſee, and 
then the Term expires 2 This doubtleſs doth not 
take away his Action, 7 his Executors. But 
2 2 \ me- 


the Treſpaſs, viz. Where Meadow grals is eaten 


The Office of 


methinks here may be ſome differences probably 
taken: As firſt, between a Treſpaſs in deitroying 
or raking away Corn growing, and a' Treſpaſs 
in Graſs or Wood growing. For the firſt being 

of that Nature, as that, though the Owner had a il 
State of Inheritance in the Land whereon it grow. 

eth, and ſhould have died before Severance and 

Felling, yet it ſhould have gone to the Executor, 
and not with the Land to the Heir; therefore 
doubtleſs doth the Action for deſtroying or ta. 
king away thereof accrue by the Operation of 
Law to the Executor, in lieu of the Thing taken 
or deſtroyed. Other wiſe, perhaps of Wood or 
Graſs, which by the Owner's Death ſhould have 
gone to the Heir, and not to the Executor. And 
yet here again another Difference, methinks, may 

betwixt Graſs and Grals, vis; betwixt that in 


Paſture and that in Meadow, yearly mowed and D 
turned into Hay, not left to be conſumed by the T 
Months of Beaſts, as that growing in Paſture: in 
For as the Law diſtinguiſheth between theſe Soils, o. 


pe 7 Precedency to Meadow, and makes it d 
aſte for a Leſſee to plow it up; not ſo for Pa- ¶ tc 
ſture. Vea, Tithe is paid of Hay, but not of Graſs tt 
growing in Paſtures: So the Meadow-grafs, be- d. 
ing in the Owner's Purpoſe and Intention as a 
Thing ſevered from the Soil, ſhould, methinks, fo 
be allo in the Eye and Eſtimation of the Law, 
and therefore ſtand in a different State and ac- 
count from Paſtute-graſs, eh. | 

A third Difference may be in the manner of 


up with Cattle by a Treſpaſter, and where by 
him mowed and carried' away as Hay: For in 
this later caſe an Action of Trover and Converſion 
for ſo many Loads of Hay is doubtleſs PET 

NO 2 | able 


able by the Executor; though it ſhould. be admit. | 
ed that in the other Caſe, of Conſumption bythe: 
Mouths of Beaſts without Severance, no Action 
ould de maintainable by the Executor; which 


ee 1 admit not, but think the contrary ptobable. 
For when Meadow. ground, which yearly con- 


iveth, ( Sol ſine bomine gener at berbam) (hall be 


eady to be delivered of her Burden, if a Stran- 
er put in a Herd of Cattle, which ſwallow up and At leaſt, 


read down this Fruit of her Womb before: the dien on 


EMower with his Scythe come as a Midwifeto help) on che Cafe 


her Delivery, if then by the haſty Death of the ese 
Owner, before Action brought, this great Tref-: ſhould be 
paſs ſhould” be diſpuniſhable, it were contrary, a i- 
as methinks, to the [purpoſe of the ſaid Statute, 2 a: 
and a great Defe& in the Law, + * 
Yet here, perhaps, touching this a fourth Diffe= 
rence may be or ariſe. out of the Time of the 
Death of the Owner, viz. whete he died before 
Time of Mowing, and where not; ſor dato that 
in the former Cale, becaule, if-ſuch Deſtruction 
or Conſumption had not been, yet the Owner 
dying before Severance, this ſhould not have come 
to the Executor, but have gone with the Soil to 
the Heir, that therefore the Executor who is not 
damniſied, ſhould recover no Damages. Let in 
the other Cale the Owner living till after Hay- 
time clearly paſſed, wiz. till the end of Auguſt, 
methinks now, ſince this. Fruic of the Meadow's 
Womb ſhould have been a Chatti ſevered; had 
not this Treſpaſſer made unlawful Prevention 
therefore the Executor to whom the ſame ſh 
have come towards the Performance of the Will, 
ſhou'd have out of the ſaid Statute, an Action 
and Remedy reached unto. him to recover Recom 
9 pence 
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pence in Damages for this Wrong done in retarde- 


tionem Execcutionts Teſt amenti, . | 

A fifth and laſt Difference may perhaps be in 
the State of the Owner: For Peſto that where the 
Land is his Freehold or Copyhold Inheritance, no 


Action ſhould be given to his Executor for Wood 6 
or Graſs taken or deſtroyed in his Lite-time ; yet 
where he is but Tenant for Years, Guardian, or 


Tenant by Extent, ſo as the very State in the 
Land was to come and is come to the Executor, 
(together with Quicquid plantatar ſolo.) methinks 


the Executor ſhould have, together with che State 
in the Soil, the Action to puniſh the Robber of, 


or Treſpaſſer upon the Soil. Thus having ſcan- 


ned and ſifted to the beſt of my Ability, all Diffe- | 


rences and Circumſtances of this Point, how far l 
am wide and wherein right, Aliorum fit judicium, or 
rather, Altioris efto judics, But this is clear, that 
6. 3. Whereloever Executors do recover any Damages 


3 H 6. 
N for Treſpaſs or other Wrong done totheir Teſtator 


So beld in. the Money recovered (at leaſt if Execution be had, | 


ofDemages ON Money received) will be Aſſets in their Hands, 


22 re. as well as Debts recovered upon Bonds, or Bills, or 
covered. Lands by them takenin Extent upon Statutes, Re- 


Contra of 


the Pre.  Cognizances or Judgments. Yea, without ever 


ſentment, having theſe Monies, Executors may make them 
RS Aſſets in their Hands, wiz. by making Releaſes or 
rie.gi,  Acquittances, or Acknowledgment of Satisfaction, 
for this amounteth to a Receipt, and chargeth the 
Executors towards the Creditors with the whole 
penal Sum, though haply they receive but part as 

the Principal, or ſome like Proportion. 
Therefore there is great Caution to be uſed by 
Executors in this kind, that unleſs they be ſore they 
they have Goods lufficient to pay all Debts 7 


* 
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Legacies, 1 no Releaſe, Acquittance or 
Acknowledgment of Satisfaction, for more chan 


they receive, be it Debt or Damages. 
And the like Caution is to be uſed by thith is 
touching Submiſſion of Debts or Damages to Ar- 


A dicrement, whereby Diſcharges of the ſame may 
grow: For the Submiſſion to the Arbitrement Error 


ing their voluntary Act, although the Arbitcltors 43 f. f. 


1 by cheir Jodgmene do diſcharge the Debt or Da- Yer upon a 


mage in part, or in whole; yet ſhall the Creditors / 
have like Remedy thereupon againſt the Executors the Wife, 


a5if they bad releaſed, or, which is more, received ce Ex 


ecutor of 
the ſame. - the Huſ- 


Other Actions there be of Diſcharge, which' as 222% did 
the Teſtator himſelf in his Life-time might have 9 Hl. 6. c.4. 
had, ſo may his Executor after his Death, i. 

Writ of Error, Attaint, Deceit: Audits querela, I. 
dentitate nominis, But this laſt is given by Statute. A 
Whatſoever is regained by any of theſe Ways s 
N loſt by the Teſtator, ſhall alſo be fees. ni. ray 


Special Caſes pertinent | to the Premiſſes. 6 


1. Chattels come to the Executor from the Teſt arors, . 
get not Aﬀets. 2. Aﬀets which de no Chattels. | 
3. Things in Action, and in the N thrned W 
into Chattels real, & e e ere DIS Le 


$ to the firſt; 1 ex hat" e yon 
B. his Executot, and dies; B. makes CC. 
his Executor, and dies: The Goods leftby A. to 
B. as Executor, far exceed his Debts and Legadies. 
Or let us ſuppoſe no Debts nor Legacies of A. 
and that B. dieth much i _ Debt above the 2 

4 


72 The Office ot 

he leaveth, and did make no Alteration of the 

Property of the Goods of A. but meerly left them 

to C. his Executor. Now ſhall not the Goods 

which came to B. as Executor of A. and fo from 

B. to C. be liable in Law to pay the Debts of B. 

yet in Conſcience methinłs they ſhould, and that 

C. ſhould not receive them to his own, Uſe, as in 

Law he may, where A. left no Debts. But if 4. 

making. B. Executor, did alſo by his Will give him 

all his Goods, and he in his, Lite- time made Elec 

tion to have them as Lezatee, or by his Will did 

ſo diſpoſe of them, or appoint them to go, as the 

SGoods he had as Executor; they could not be 

otherwiſe given or diſpoſed. Now by this Ele&i- | 

on they were altered in Property from being his 

Executor's, and ſo as his own Goods ſhould be liable 

to his Debts. But Things in Action could not 

be: fo given or diſpoſed, vis. Debts, &. Yet if 

Or if = P. were indebted to A. One hundred Pound, 

ove and A. his Executor took new Bond of him, or 

his Lite, another for it, giving up the old Bond ; now 

— ul. was it become his own Debt, and fo ſhall ſtand in 
ecutor re- his Executor. 

Ds im Another Inſtance of this, thus: If 4. Patron of 

ped. as by the Church of D. grant to B. the next Avoid- 

done ae 20Ce, the Church becomes vojd, A. dies before 

Mich. 32 C. he preſents, his Executot preſents, and hath the 

. 50 Benefit of preſerring his Son ot Friend; yet 

$2/s Caſe, ſhall this make no Aſſet: in his Hands for Pay- 

in Con. ment of Debts, for that he could not lawfully 

dere jure take Money to preſent. But if B. had died be- 

p*e/t, eme- fore the Church had become void, then, begauſe 

— the Executor might Jawfully have ſold it, the Va- 

lue ſhould be Aſſets in his Hands, as I conceive ; 

except perhaps. the Incumbent had died N 

et K Im ien eit d +2042 BNET 
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er B. that the Executor had not time conxe · 


jent to find out a Chapman, and to ſell itt. 
If in the other Caſe a Stranger had preſented, 


Ind got his Clerk admitted, and che. Executors of 
bad in a Qua. I 


... recovered. Damages, the 

oney fo recovered. ſhould have been Att.. 
us much of the firſt, viz. that ſome Things -- ' + 

e nature of Chattels may come to Executors, 

d yet be Aſſets, 1>Thrhso Sv y 

\ Touching, thei: ſecond, viz. that ſome Things 22 H. 8.Br. 
ay be Aſſers in the Hands of Execytors which 17 J 


Net are no Chattels, I ſhall give but two Inſtan- die, how 


es. Firſt, where: a Man leaveth à Villein for 2 
Years to his Executors, and the Villein. purchaſeth the Heir ? 
nd in Fee-ſimple,-and the Executor entreth in- 

o the Land; now bath he Fee · ſimple therein, 

nd this Land is Aſſets: for CORE the Teſta- 5 
dr's Debts. So it. a Man by his Will Shani 3 H. 3. 63. 
n Fee to his Executors, to be ſold ſor perſor- — 
ance of his Will; theſe (before the Money # 
hereby. raiſed) are Aſſet, both. for Payment oi ben Mark- 
Yebrs and of Legacies... But if the Lands had 5af. con. 
deen given to be fold only , for Payment of Debts, a. 
hey ſhould only be 4ſers for that purpoſe, and 

ot ſor Payment of Legacies; and lo if it were 
xpreſſed ta be for Payment of Legacies ſingu- 

arly, this ſhould, not be Aſſets for: Debis, as I take 


it. For ſince theſe are not Aſſets of their own gee 9 Blix. 
nature, but ſo made by the Will and. Diſpoſition Dyer 23+ 


pf the Teſtator; methinłs they cannot be other- 
wiſe, nor farther Ace than as the Teſtator bath 
willed and diſpoſed. *. But. though Lapds thus gi- 


Iven were 4{{rs before: the Stat. of 214 Hem, 8. cap. 


5. yet how can it be ſo, ſince the very Words of 
the Statute be, that if one do will by his Teſta- 
ment or laſt Will any Lands, Oe 0 be-fold, nel. 


ther 


9 8.6.264. have Aſſets, the Form of his Plea is, Quod nulla 


— ” Pa 


The Dilite e 
ther the Money thereof coming, nor the Profit 
taken ſhall be accounted as any of the Goods or 
Chartds of the Teſtator s; which I conceive” to 
be all one as to ſay, that thæy ſhould not be 4, 
ſets, For when an Executor denieth himfelf to 


1. H.. 36. 5e bong nec catalla, 8&c. Yet ſince chat Sta. 4 


twice admitted or conceived till to be accord 
id Statnte; and it is poſſible that it might be 
at the Bar and Bench, though, being but a ſhort 


Ap? though not haſtily, T grew to conceive, that the 


only to'exchude them to rhis purpoſe, that they 


tute, viz. in the late Queen's time, the Law was 


to the third of Hen. 6, viz. that the Land de- 
Hed to be fold, or the Money thereof coming, 
ſhould be Afets. Indeed, in neither of thoſe 
Books is there any mention of the Clauſe in the. 


forgotten, as in other Caſes ſometimes hath ha 

pened. But caſting about how to reconcile 
t Books with the fajd Statute, and not to 
ppoſe the fame forgotten at both times, © both 


Claufe in the middle of a large Statute to other 
purpoſe, it might well fo have been, at the laſt, 


faid Claufe being in an Act which limiteth the 
Fees of Ordinaries, and their Scribes, nn 
to the Value of the Goods of the deceaſed, an 
then bringeth in this Clauſe, that the Land 
willed to be fold ſhall not be accoumed as any 
of the Goods, &c. the Parliament meant thereby 


ſhould not be accounted as part of the Goods 
in the Valuation, according to which the faid 
Fees were to be rated ; and though the Words 
be general, that they ſhall not be accounted 2 
any of the Goods, Cc. yet it is the more probs Wl 6 
ble that the Parliament intended no farther than 

as aforeſaid, becauſe that Clauſe, PR _ 

mit 


drought 


into Aſjets -perſonal. 


An Execute. 7 
mited in anſwerableneſs to the Values, is 
in hy 4 Prowiſe, vis, Provided always, 
hat if the Deceaſed willed any Lands to be 
old, the Money nor Profic ſhall not, Se. And 
hus perhaps it was underſtood and conſtrued in 

e {aid late Queen's time; though no mention 


Pe of any remembrance of that Clauſe or Provi. 


un in either of thoſe Caſes reported) by the 


As fo” the third, wir the changin angi g of Things : 
put of. the Perſonalty into the Realty, & e cen 
ra, I ſhew it thus: If a Debt were due to the 


Bxecutor as Executor, by Statute, Recognizance, 


vr Judgment, and he. ſue Execution, and have 
and of the Debtor's in Extert 5 now is the per- 
onal Duty turned into a Chattel real. On the 
other fide, - if ſuch an Eſtate by Extent, or a 
eaſe — x” — come to an _ 
Mn, the Debtor rtgagor payech ö 

ey due: Now are theſe real Chattels turned 


Another ſpecial Caſe of Equity mY a ; 


FE A. be bound to B. by Bond, Statute or Re: 
izance, for Aſſurance. of Land, B. dieth, 
and the Land deſcends to his Heir; or be it chat 
B. fold the Land to C. and aſſigned to him the 
Bond, Statute, &c. yet muſt the Suit or taking. 
out the Extent be in the Name of the Executor 
of B. and neither of the Heir or Aſſiguee. And 
that which is recovered or gotten in Extent, will 
be Aſſt : in Law to charge the Executor, as I take 
it; yet in Equity it pertains to the Heir or AL 
ſignee. Quere, If the Executot meddle not, but 
only ſuffer his Name to be uſed. 5 of 


4 
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0 Things come to Exeeutors by Condition. 
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Lurſt, we will conſider of Conditions bringing 


back to Executors Goods or Chattels grant. 


ed away by their Teſtators. Touching wh ch 
there is no doubt, but if the Condition be any 
other than ſor Payment of Money, or other 
Things valuable by the Teſtator or his Executor, 
the Chattels returning to the Executor ate 4. 
ets in his Hands: as put the Caſe à Leaſe for 

ears, Horſes, Sheep, Plate, or other Chattel, 
were granted by the Teſtator to A. upon Con- 
dition that if A. did not pay ſuch a Sum "of! Mo- 
ney, or do ſuch other Act as the Teſtator ap. 
pointeth, &. and this Condition is not perſorm- 
ed after the Teſtator's Death; now is the Chat- 
tel come back to the Executor, and is Aſſets, 
But the Queſtion hath been, (and perhaps may 
be) where the Condition is, that the Teſtator 
or his Executors ſhall pay the Money to male 
void the Grant, and accordingly the Executor, 
after the Teſtator's Death payeth the Sum. out 
of his own Purſe, not having any Money of the 
Teſtator's in his Hands: In this Cafe coming in 
. tempore Hen. ). it was reſolved at the 
laſt, that this redeemed Chattel ſhould not be 
Aſſets, but be to the Executor as his own proper 
Goods 3 though at the firſt three Judges were of 
à contrary Opinion, viz, that the Gods redeem- 
ed ſhould: be in the Executor as Goods of the 
Teſtator. And truly | muſt confeſs, that I can- 
not yet find good Satisfaction in that Book's Re- 


ſolution, except we ſhall take the Caſe there 


to bꝛ ſuch as that which is put and reported by 
the Lord Dyer, tempore Hen. 8, viz. that the Mo- 
4 5 N ney 


an Executo!. 


paid for Redemption, was as much as the 
ull Value of the Goods pledged or mortgaged 3 
or elſe ſhall admit the Caſe to be, that tis Re. 
Jemprion was not by Payment at the Day con ; 
ditioned As to the firſt, it were rare if any 
ould lend Money upon a Mortgage, where the 
hing mortgaged is not of better Value than the 
Money lent; tare alſo that an Executor ſhould 
ake care to redeem with his own Money that 
hich ſhould yield no Benefit or Advantage to 
im, or his Teſtator. Let us therefore ſean and 
xamine the Point, ſince the ſame may come fre- 
Nuently in uſe : and this we may the more de. 
ently do, becauſe the Lord Dyer in the Margin 
df the Caſe by him reported, as aforeſaid, faith 
xpreſsly, that the ſaid other temp. the Se- 


at- 
1, enth was not all adjudged, himſelf having view- 
ay ed the Roll, which he there ſets doun, and the 
tot ames of the Parties. We will therefore put 
ke he Caſe thus: A. poſſeſſed of a Leaſe for ſix 

or, ears of One hundred Pound Land mortga 

but for Fire hundred Pound; or be it that the Mort · 


gage or Pledge be of à Jewel or piece of Plate 
or half the Value; and now beſore the Day li- 
ited ſor Payment and Redemption, A. having 
ade B. his Executor, dieth, and B. at the Time 
and Place maketh Payment as was conditioned: 
o the Queſtion is, Whether this Leaſe, Plate, 
dr Jewel, being worth much more than the Sum 
or which it was mortgaged, ſhall be in him 

holly in his own Right, and to his own Uſe, or 
partly, if not wholly,” as Executor to A. ſo as to 
de ſubject to the Payment of Debts and Lega. 


ere 
by ies. Here ic muſt be dearly admitted, that B. 
lo- Nas enabled to this Redemption only and meerly 


dy the Condition annexed to the Mortgage or 
Pledging. 


trary Opinion in the time of King Hemy the de 


The wie of 
Pledging. It muſt alſo be admitted, that chi 
Condition, and the Powet or Inteteſt to take Be. el 
nefic thereof, came to him and was derived 'only Tk 
as Executor of 4. This being premiſed, it muſt ut 
needs fallow, (as to me it ſeems) that the: Condi Wl 
tion working and Having its Operation im che 
Redemption to deſtroy the Grant, Mortgage ot 
Pledging, it muſt needs make theſe Things agai 
the Teſtator's Goods in ftatu quo print, and} bo to 
be in . as Executor; ſince in that Right only be 
was intuled to take Benefic: of the Condition 
For what is it which hindered, befote this, ſton 
being the Teſtator's Goods? Nothing certainly, | 
but only the Force and Strength of the Mortgage 
or Pledge: Now by the Redemption, that i 
become vid, and hath loſt its Force; therefore 
the Property of theſe Things muſt now needs be 
as i no fuch Mortgage or Pledge had been, 0 
as if je had at the firſt been void and of no Force, 
Thus muſt the Condition work for him who made 
I, uig. A. the Teſtator; and thoſe of the cos 


EX 


2 
I. 
1 

1 


| 


venth do yet ſay, that by this Redemption the 
Teſtator is ſo much indebted to the Executor a 
he disburſed: for the Redemption; which could 
ſtand with-no Reaſon, unleſs by it the Pioperty 
and latereft ſhould: be reduced to the Teftarcor' 
Behoof. That thus it is, is alſo--proved,as to mt 
it ſeems, by the Caſe of Mortgage oſ Inheti 
tance, upon which the Heir making Payment, 
according to the Condition, is not now in a1 
new Purchaſer, but as Heir, fo as he ſhall. have 
his Age, and be in Ward even for this Land; 
yea, it ſhall be Aſſet in his Hands for Satisfaction 
of his Father's, as other Anceftor's Debts; which 
in ſome reſpect is a harder Caſe than that of the 
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an Execitor. 
£xecutor ; for he hath means to ſatisſie him- 
af of che Money disburſed, either out of the 
Thing redeemed, or other Goods of his Teſtator, 
ut the Heir bach no ſuch means. Let it will 
ve asked, how the Executor can be free from 
liſchief 2 for if this Thing redeemed be-intire, 
the Cup or the Leaſe, the whole will be taken 
Execution for che Teſtators Debts: To ad- 
it this, yet here-is one clear way of Remedy, viz. - 
he Executor may before ſuch Execution ell 
e Thing, and CO — himſelf, and retain the 
urpluſige to the Teſtator's Uſe; and the like of 
is is frequent in Uſe, vis. for- Executors to pay 
ff the Teſtator's Debt with their own Money, 
d to make themſelves Satisfaction out of the 
eſtator's Goods. Beſides, it is not 
at this redeemed Thing ſhould be thus in Inte- 
. parted, that unſuwerably and proportionably 
8 te Sum disbutfed for Redemprion, wit with - 
rence to the Value of ä — 
oiety, or third Part, or three Parts — 
zould be to the Executor in his own” Right, as 
is own proper Goods; and the reſt in bim a8 
Xecutor, | As-poſito that A. and B. were Tenants 
Common of ſuch an entire -Chattel ©; ma- 
th B. his Executor, and dieth. Now hath B. 
ne Moiety as Executor, and another as his own 
roper ; and upon a Judgment againſt him as 
xecutor, that Moiety "only which be hath as 
recutor muſt be taken in Execution. And 
re may be remembred, how in Execution of 
Jadgment, or levying-of an Amerciament out 
an entice. Chattel of more Value than the Sum 
> be levied; the whole is to be fold, and the 
urpiuſage above the Debt or Amereiament is to 
earn Owner. For in _—_— 


The Office of 


Debate, we muſt preſume the Thing redeemed 
by the Executor to be of better Value than the 
Sum paid, elſe, we may eaſily admit the whole 
to ahe RHxecutq g.; U a nn al cn 36 
Again, the Leaſe ſor Years is not ſo entice 3 
Thing, I mean, the Land let, but that thereof 
Partition may be made, yea, enſorced by Action, 
between Jointenants and Tenants in, Common 
But hete will be objected the Caſe of Redemp 
tion hy the Daughter and Heir, who though k 
hath à Brother born after, ſo as now ſhe is no 
longer Heit, yet ſhe; ſhall, as the Book ſaith;-re- 
tain the Land tedeemed ſrom the Heir as a Per- 
quiſite or Purchaſe. As ſor this, (Which I will 
not oppoſe) the Law ſo ftamed to the Favour of 
the Daughter, becauſe of great Miſchief to, he, 
iſ being ſtiipped of the reſt: of the lnhet itange bj 
the — =. a; Brother, ſhe ſhould alſo loſe that 
which her Money had redeemed, without having 
any Remedy to have her Money again, or an 
Rec ompence ſor it. But in the other Gale there ii 

no ſuch; Mi chief, for that the Executor may pay 

himſelf, as hath been ſhewed. C3 ie WO 4 

Now on che other ſide, if the Caſe ſhall be uU. 
derſtood that the Redemption was by Pai men 
aſtet the Day, then will 1 eaſily admit that the 

Property or Intereſt is in the Executor to his o 

Uſez or that the Condition now having ro Pow: 

er to reduce it back, or to operate any Thing, 

is rather a Re · emption than a Redemption, ſjact 

it was at the Will of the Mortgagee to diſpoſe it At 

his Pleaſute; and any Stranger, as well as the the 

Executor, might thus have redeemed, vix. repu-· t 

chaſed ic: Therefore only Equity, and not Lav; 

in that caſe can make any patt ol the Value Au te: 

in his Hands. And ſo alſo, I think, if we N * to 

U 1 : adm 


the Day 
bat the Property of che Olunttel is 10 the Exeeu- 
or as his on and not tis! Feſtaicr s Guns amb 
part of Surpluſage of Value can in Law bewdſſecs, 


drowned therein ; or that that Sum be 


76 an [Epeodtd2. 
dmit in the other Caſe oi 


o ſoever in Equity inn boog noqu amul 
Laſtly, if the Executor redeem by Pa = 
e Day with the Teſtatotꝰs on or 
oods, none will doubt but that the — 
ned + in him as Executor andi che M 
y him paid for Redemption.is;well admini 
he Goods redeemed being of better Valut. But 
his Way it makes no Diſfereneg whetheg the 
yhole Value of the Goods redeemed ſhall be held 
{ſſets, and the Money paid for e | 
ill ad. 
jadged in the Hands of the Executots as 4 
and: only the Surpluſage of the Thing redeem 
ver r and-above the Sum paid ſor r 
[2101s ehen ln 910609 21 goon 
man aun; c 1 
* Nel . ci f 4] 25 2 vg 
rd. — eich B. to mae him a Leaſe 
"of ſucty or ſuch Land by ſuch à Day, and B. 


Neth before the Day,: and beſore any Leaſe made; 


Ow muſt A. make the Leaſecto the Executor o 


B. and the (Leaſe. ſo made to bim ihall be in him ph Con 
as Executor, and con 
ved hy the Judgment in the Caſe between Chop. 


ſequentiy ase. This is pro- 


man and Dalton in the late Queen's Time. Let 1 


confeſs that it ĩs dot expreſſed inthe Reſolution of 


this Caſe that tts Leaſe ſhould be Aſſeti, but that 
the Executors ſhould have the Term as Executors 

2 implieth as much in my underſtanding 
and the Declaration whereupon the D 
demurreth ſets forth the Breachꝭ of that Coreiyin 
to be in retardatione extcutionis. 2 — ſo as the 
Damages 


be Otte of 


Damage: recovered, wiz. 330 l. were 
- .Afets; and con itly alſo ſhould the Term 
have been in Lieu and Recompence whereof theſe 8 
Da were given. The like Law, if. A. 4. 
ſume upon good Conſideration to deliver in to BW 
by ſuch a day 20 Quarters of Malt, or ſo many Fo 
Loads of Coals or Wood, or any other Wares o: ͤ, 
Merchandize, arid this is not performed in the 
Liſe oſ H. but aſter to his Executor; it ſhall be to 
him as Executor, and ſhall be Aſſets in his Hands, 
as well as the Money recovered in Damages for | 
not performing ſhould have been. 


E things acetued by Remainder or Increaſe. | 


FF a Leaſe be made to one for Life, the Remain. ! 
dee to his Executors for Years, and he dieth; | 
this will be Aſſert ii the Hands of his 'Executors | 
though it were never in the Teſtator's, as was in 
the latter End of the late Queen's Time reſolved 
by three Juſtices, the Lord Anderſon only being 
of a contrary Opinion: And there it was ſaid that 
Cranmer's Caſe, wherein the contrary in effect 
was tefolved; was of little Authority, for that 
there were firſt two Judges againſt twa, till after 
Mounfon changed his Opinion, upon à Conceit 
that there the Eſtate was by Way of Uſe, which 
could małke no Difference. Like Law where a 
Leale for Years is by Will bequeathed to 4. for 
Life, and aſter to B. who diech before 4; al. 
though 8. never had his Term in him ſo as that 
he could grant or diſpoſe of it; yet it ſhall reſt in 
his Executor as his Goods, and be Aſſets. As for a 
Remainder for Years ſo in the Teſtator that he 
might grant or diſpoſe it at his Pleaſure, no doubt 
can be thereof; though the ſame ſell not * 


2. „eo rr erer di tc ee 


. | 8 


an ExecutM. | 
on ta the Teſtator in his Liſe-timey yet no Saru 
ple nor Daubt can be but that this is ers to he 
recutor, even whilſt it contianes a 5 
Bad beſore it ſalleth into Paſſeſſion, becauſe it bs 
eeſenchy valuable and vendible..  - | 

Nor much of other Nature to theſe 
dere the Executor metchandizi 

f his Teſtacor maketh Cain 
beep, or other Oattle of the 
*. bear Lambs, 7 Calves, Colt 
eſt ator s Ceath,/ even theſe which 
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ess FT 


, : 
| 
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ration, and worthy of ſome. Doubt, as | thiak, 


in- and that is chis : One leaveth to the Executor a 
th; I Leaſe for Years of Land worth 20 Pound by the 
rs, Lear, and the Executor, keeping this in his own 
in A Hands one Near after the Teſtator's . Death, 
ed Goth make thereof ' thirry Pound in clear Gain 
ng above all Charges; now whether, as to a Creditor, 
hat this whole thirty Pound ſhall. be Aſſics, or only 
ect twenty Pound? And the Caſe, fimply thus put, 
nat hall be underſtood of an occupying and manu- 
ter ring without any Stock of the Teſtatot s; and then, 
eit if the Executor did ſtock it with his own Sheep or 
ch other Cattle; as he muſt have horn the Loſs by Rot 
> 4 or Death, fo is it reaſon that, if the Manurance 
ſor prove gainful, he reap the Fruits thereof in Recom · 
al. pence of his Adventure, and of his Induſtry, 
hat WY Skill, and good Husbandry. But if the Teſtators 
in Stock of Sheep and Cattle were (as of Neceſſity 
ra or for the better Advantage of the Teſtator's 
he WH Eſtate) continued upon the Leaſe-land, then is 
bt it reaſon that the Gain or Loſs, ' whetherſde- 
el ver of them God ſendeth, do redound to the 
on G 2 Teſtator, 


"= 


% 


o n H. 6. 15. 
are the . 5 


Teſtator's Eſtate Like Law dus L think): if an 
Executor, finding that he cannot inſtantly alter 
the Teſtator's Death let the Lesſe, at: or near the 
Value, ſhall therefore: buy Seed. Corn, and hire 


the Plowing, Cc. But it may be ſaid, that the 4 | 
Loeaſe hatt one entire Valuation at the firſt upon 
the 'Appraiſement= To this anſwer, Firſt, that 


the Value upon the Appraiſement is not binding 
nor much reſpected at the Common Law: Ii it 
be :too high, it ſhalſ not prejadies the Executor; 
Witoo low; ſhall not advantage him But the very Wi 


Value ſound By the Jury, when ĩt mes in queſti. 1 p 


on; whether the Executor haverally adminiſtred, 
or have Aſeu or not, is that whichuis binding. 
tots of Land worth an hundred Pound hy the 
Var, and nd Sale is made thieteaf by the!Space | 

of a Lear or more; now the Term continuing 
of the like Value as at firfts it. is Mo rea ſon but 
this hundred Pound raiſed the) firſt Vear ſhould 
go towards the Payment of Debts and Legacies, | 
rather than any of them ſhonid be ùnpaid. 

Theſe Things; I mean the Knowledge of them, 
are uſeſul two ways, wiz. Fiiſt, to give light to 
Executors, to diſcetn what unto them of Right 
pertains: Next, co -ſhew unto Gteditots: and 
Legatees what, and how far, things ſhall be Aſſets; 
chat is to ſay, Goods to enable, charge, and bind 
Executors to pay Debts and Legacies; Fot 
whatſoever any of theſe Ways cometh to the Exe- 
eutors from their Teſtator, or id recovered by 
any of theſe Actions, ſhall be in their Hands 
Hager,; the Coſt and Charges of recovering de- 
qu Red. Rn d 2 u e Lan © 0 
Sohiadiertia wo] 2 2 eee SR woos” 
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1 ; bat. manner, of of "Inver nfo» Execuror hath in "bis 
RE Zeſt ator's 900 
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er 
| ati I how difere 
f frm the e 75 they. or others dave. 
i their on proper Gad. 0 


TH E Intereſt which au Exechtör bath 15 . 
Executor) in the Goods of His: TY opt ag 

Sch different" ffom the abſolute, p oper and ot. 
finary Intereſt with ever 15 Hatch in bis own © 

droper Goods, as may at in and b 

ele Points.” "Firlt, althov 07 ttanger take ie "4 03 

yay theſe God "The A Alen of Tieſpaſs for the 

xecutor is of eneral Form, Quare hong ſua cen, 

alling them Gvods ; whereas" a Man out : 

awed in Deht, Ce. br'convidt or Aktainted of Fe, 


ne an. 
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* phy or Treaſc on, forfeitech all his own Goods, 24 E. 3.f. 
er theſe wh h he” hath as Executor ſhall not 
+ e fotfciced:” "If 2 Villein be made Executor, 
_ Ord” cannot take, theſe Goods, thobgfi he may 32 H. 6 34. * 
ts e all the Villeins own Goods ; ind for rr 
he uch Goods, or Hr a Debt due to the Teſtator, 2 41. 1 
A illein may ſus his Lord. "Nay, if the ene 1 
„ ant all bis Goo oods, ſome good” Opinion tink "xi? A 
d een, that theſe which he bath as as Ekecuer Kelei ot 
xx Would nor paſs; yea, the Lord Dyer ſo hel id yore 
2 the late Queen's, time, Vith this? Gitferen vis. co Pee 
5 Where the Grantor is named Executof it in the A 
3s Grant, there the Goods which hs hat 25 Execu cut, Bur 
e. er would paſs; bot pthetwiſe, i he be no . 
| named Executor 0 che rant.” An cher ih Gre ie Han. 
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pinion is prob ble, 5 Fart hat 7. Kel. 64- 
Which Goes de 1 ' OE e "x — 
G 3 Secondly, 


ww 
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hs Date at | 


Secondly, The Executor cannot by Will give 


or bequeath the Goods he hath as Executor, and 
if he die Inteſtate, and Adminiſtration of all his 
Goods is committed to F. B. yet hath he nothing 
to do with the Goods which the Inteſtate had as 
Executor to his Teſtator. Thus «lf 
reacheth not to his Goods as Executor. 

Tbirdly, Whereas a Man's Goods 


wo Executor, are not to be taken in Exeeutiqn 


Cn for his own Debts, either upon à Reco „ 
ah inſt him. And | 1 
and 39 ſuch a one die indebied, leaving to bis Executor 
20 Ez. much Goods which he had as Executor ; theſe 

are not Aſſets in his Hands liable to the Pay. 
bur only for the Payment of 


Brancher Statute, or Judgment bad aga 


ment of his Debts, 
he firſt Teſtator's Debts or Legacies. There. 
re 2 Quo minus brought by an Xecutor, . 
ing that he was not able to pay the King's Debt, 
becauſe the Defendant detained from him an 
hundred Pound, which he owed him as Execu- 
tor to F. S. was overthrown ; for that it could 
not be intended, ſaith the Book, that the King 
Debt could be ſatisfied with that which the Plain- 
eiff ſhould recover and receive as Executor. 
Whereas a Woman being poſſeſſed of any Chat- 
tels perſonal, viz. ovale: Goods, all are de- 
veſted out of her into her Husband by her Mar. 
riage, ſo as if he die, and ſhe over-live,. they be 
not heis again, but her Husband's Executors or 
Adminiſtrators ; and if ſhe die, all be che Huſ- 
band's, withopt being Executor to his Wiſe. It 
is not ſo of the Goods which ſhe hath as Execu- 
tor; theſe ſtill remain in, and to her, if her Hu- 
n mn 


* 


1 
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biz Goods 3 
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ſtand Hable 1 1 
to the Payment of his Debts both in his Like. 
See theſe fo time, and aſter ; The Goods which a, Man hath Bl 
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Won ; yet come to an Action of 
ore taſtes and patticipates of the Right, and Goods were 


on Dee, when I fue, the Wric ſaith, dhe 


BEES PAST oSSSSEECBSESSoS= AS, 


* der Execuror, and fs Bxecior to her Teſte 


N 1 
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Left, Whereas the Wrir-of Treſpaß ſens 


| i bake no Difference between one's own Goods; They 
hd thoſe he hath as Executor, ion wn le 


the 
etinue, which 


flory Action or Suit grounded 


ere are they differenced : For where, for 


etinet, wiz. that the Defendant f 
getains from me that Sum; yet a as 
Executor, the Writ ſaith not rer he = owe 
e, but Derinet only, he detains from me, 486 A 
ieting that he is not Debtor to me, though 
he ſhould pay me. And fo where 1 am ſued as 
Executor, the Writ makes me not a Debtor, but 
A Derainer otherwiſe, where in my own Righe 
I owe, and I am ſued for a Debt. Accordingly, 
where Judgment in an Action of Debt is given 
againſt one as Executor, it is not N true 
that the Plaintiff ſhall recover 2 him, but he 
ſhall recover of the Goods of Teſtator j and 
thereſore upon this Judgment i lieth a- 
gainſt him, to inforce him to 3 by Arreſt of 
his Body, becauſe he is not properly Debtor. 
But if after it be returned, that he hath waſted 


che Teſtaror's Goods, out of which the ſaid Debt 


ſhould be ſatisfied; then, he having made himſelf 
a Debtor, 'a Chpias ad ſatisf, ſhall be a- 
warded againſt him, and _— he ſhall be taken 
in Execution. $0 'alſo in ſome. Caſes of ſalſe 


Plea ——_— — 
No- 


\ 


88 ; Che. Mace of 
14 8.6. 45. proprije, the Plaintiff may have a Capiy: 164 ſari fa. 


ciendum; and that Judgment is in divers. Caſes 5 
for the Damages, although not in many ſor the 


Principal. As for the Capiss before Judgment, in 
the mean Proceſs againſt an — that is 


becaule of his Contumacy in not-appearing up- 
on the former Procels.- 15575004 ©4- 


. + The Reaſon: of this "differen Intereſt han | 


an Executor and another, of. between the lame 
Man's having Goods as Executor, and others in 


his on Right: as alſo of the different manner of 


one's being indebted as Executor, and other- 
Len his own Right, is well expreſſed by the 


Lord Cote in Pincbon's Cafe, vis. Firſt, that the 
| Goods which one hath as Executor, he bath not | 


in his own Right, but in auter droit, that is, in the 
2 2 ay: Right. of another, meaning bis Teſtator. i Seconds 
See this al- IV, that Executors are but. the Miniſters and 


28. 4. 
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Of Alteration V dat in — (RG Handi, 


c ſe as ſome. Goad;s lecome bis rat, the aq 4g 4 


4 En. 7 %, n one. 


T2 this Head: or 3 acting 
difference between the Jntereſt-in 

as. Executor, and othets had meerly , i in one's 
own Right, and to his on Uſe, it is not imper- 
tinent to conſider how that which one bath at the 
firſt as Executor, may he changed in Property 
and become the Executor's own to his own. U 
as other his Goods, which he had not as Execu- 
tor. Here let us firſt conſider of ready Money 
left by the Teſtator: for ſince Pieces of — 
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Gold, cannot be known, one from the other; it 
muſt needs follow, that theſe coming to an Execu- 
tor from the Teſtator, muſt in ſome ſort; he alter- 
ed in Property, ſo as though the Executor ſhall be 
ſaid to have 15 much in Money or Value, yet 


Can it not be diſcerned which Money in bis Touſe 
Vas bis Teſtator's, and which his own. Conſe- 


quently. the Sheriff, upon the Neri facias for a 


| Creditor;. who hath recovered againſt the Exe- 


cutor a Debt owing by the Teſtator, cannot take 
away Money in Execution as the Teſtator's, in 
my Opinion. Quere;-if thereupon Devaſt evit ſhall) 
be returned, or what ſhall be done? | 
But what if the Teſtator were indebted; to the 2 El Dy. 
Executor, or if the Executor, not having ready ice, 
Money of the Teſtator's, or otherwiſe; ſhall pay Books af- 
a Debt of the Teſtator's with his own, Money, m. — 
what ſhall we ſay of the Converſion or Alteration Kd. Rep. 
of. ſome of the Goods from being bis a Execu- 4, G,. 
tor, to be his meerly in his own Right 2; Here- 1. 1 
of I have ſhewed elſe where my conceiving, which Pyer. ju. 
is briefly thus: That except either he have in hi? 
Hands Money of the Teſtator's (for of that it is 
eaſie to make à proportionable Change) or unk 
leſs the Sum to him owing from his Teſtator, 
or by him paid foc his Teſtator, amount to the 
ſull Value of all the Teſtator's Goods in bis Hands, 
or do exceed the fame, no Alteration can be un- 
til ſome Election or Declaration by the Executor 
made, which of the Goods not exceeding the Plow. 554. 
Debt unto him, he will have to be his on Fot F ze. 
TO N Corned * _— to — 2 
im, the Propetty of all cannot be changed ; ge to 
and ot Whar part ſhall: the Law. adjadge be 
Change, till Choice by the Executor ? It4s good 
theretare tor him to do as the Mother, Guardian 
$11) in 
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gb de Oifite of l 
in Socage, who is to endow'her ſelf, calling her 
Neighbours, and exprefling to them which part 
of the Land ſhe will have for her Dower. 88 
let the Executor do. But let him take heed that | 
his Election or Declaration exceed nor his Debt, 
See 2, 3 EL. left ir be void. And that ſuch particular Electi. 

Dyer 187. On is to be made, ſeems to me proved by the 

Caſe of 21 E. fol. 21. where the Payment of Mo- 

ney, and detaining or taking of a Horſe of the 

bs Teſtator's, is mentioned. But Choke there ſays, 

| this cannot be done without the Ordinary's Aſ- 

ſent. And the Reporter thinks, though the Or- 

dinary do aſſent, yet the Property ſhall not be 
turned into the Executor as his Wm. 

Another Alteration is of the Profits of a Leaſe 

come to the Executor from the Teſtator: For 

ſince no more thereof ſhall ſtand in the Execu- 

tor as Aſſets than ſo much only as exceeds the 

| yearly Value, according to the Reſolution in Har. 

grave Caſe, it muſt needs follow that the Reſidue 

of the Profits muſt be the Execucor's, he paying 

the Rent out of his own Purſe, as that Caſe re- 

2 ſolves in Conſequence, wiz. that he ſhall be ſued 
ce.1.f.31.b. for it in the Debet, and in the Derinet only, as for 

the Rent due before the Death of the Teſtator. 

Thus though he have the Leaſe as Executor, yet 

re of the Profits are meerly his own, not as 
ecutor, n nn 
And looking back upon this Caſe, we may 


1 — „e am 


. diſcern'a Neceflity ſometimes of the Executor's 
paying with his own Money for his Teſtator's 
br : as where the Teſtator being to pay a Rent 
at Michaelmas, or our Lady-day, he dies a Day or 
two beſore, or to put it more clearly, a Day or 
two after the Feaſt, not leaving any Goods to 

pay the Rent, other than the far 


ure Profits of 
the 
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tering Property, to wit, where a Firrifacias comes 


2 ö 2 


un Kretutoz- 
the Leaſe. „ that 2 will for- 
feit the L out of his own ? 
- Now if in this and other like Caſes he could 
not do this until he had under Sepl, or by Act 
in the Court Spiritual, an Aſſent of the Ordina- 
ry, it would be an extraordinary trouble to Exe 
curtors. ER | d £3 
I find alſo tempore Hen. 7. another Mean of al- 20 H. 7.5. 


to the Sheriff to fell or levy; a Debt of the Teſta- 
tors Goods: Now, ſaith the Book; may the Ex 
ecutor buy theſe Goods of the Sheriff as well as. 
another ; avd if he do, the Property which he 
had as Executor, ſhall be turned into a Property 
r 
an Executor, amongſt his Teſtator's Goods, 

fiad and take ſome not his, and aſter, theſe being 
claimed by the Owner, who left them in the Cu; 
ſtody of the Teſtator, the Executor not crediting 
228 {till | keeps them, and the Owner 

eupon recovers. Damages in. an Action of 
Treſpaſs, or of Trover and Canverſion; now 20 H. 7. 
(and fo in all other like Caſes) are theſe Goods Ro 
become the Treſpaſſor's in Property,; becauſe he | 
hath paid for them; therefore it is not ſtrange, - 
if in like manner an Executor, paying out of his 
own Purſe for, or in Lieu ot the Teſtator's Goods, 
have ſo much of them (where no Cortainty 
changed in Property, and become his own. This 
s but put as an _Inftance underſtood with the Ex- 
ceptions and Cautions precedent. ene 
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Of ſome Coli i ſions geren be Exedutor 
| Fhe . 509 
„Ker ie lo nes er ; t He ban 
ewe % HE Prccifioe 1 may; in Goleta time af- 


Goods ta- 1 ter the: Teſtator's Death enter into the 
Rn Among Hobſe deſcended to the Heir, for the ving 


them, he is 


excuſed. and taking away of the Goods, ſo as the Door- 

' 21 H7-25: be open, or atleaſt the Key be in the Door: and 

— 640. this I underſtand of the Door of each Room. For 

It is lo although the Door of Entrance into Hall and Par: 
pleaded. jour be open the" Executet vannot by that juſti- 

fig the breaking open of the Doo of any Cham · 

ber to take Goods there, but only may take choſe 

in the Rooms which be open. Aud chis is proved; 

as to me it ſeeins, by the Caſe of the Cheſt with 

Evidences; which, ſaith tie Book, the Executor 

may take and put out the Deeds, delivering them 

to the Heir, viz. the Cheſt. being unlocked, as 1 

ä 7 underſtand it Nowa Chambetꝭ or other Room 

43 E. 3. 24. within a Houſe locked, is ah Ancloſure of © 4 

mad ralpect than a Cheſt. But if ehe Goods be 
Que. it it removed within convenient time the Heil 


Sgt diſtrain, themes dams; ge- feaſani. lo out, N $ my 4 


280. 43 E. i Where the Testate recovers Land and Di 
5 27; mages, ora Deed and Damages, Het dying before 
the Deed, Execution, the Heir ſhall have Erecn bn fer the 
— Land or Deed, and the Executor for the Da- 

mages: but temp. Edward 4. it is ſaid, that until the 


Heir ſue a Scire facias, the Executor cannot ſue 
Execution for the Damages. 


If 


— 


Ita Creditor be made Executor by his Debt. 

or, and pay himſelf part out of the Goods, he 
cannot ſue the Heir for the reſt, becauſe the 
Debt cannot be apportioned; but otherwiſe he 
way, ſaich the Book: yet Quere, if he do take . x, 
k, upon him the Executorſhip, and have Goods ſuf. 
ficient to pay alta ww wagon, wy Wc 

If a Debt be recovered againſt one who dieth 


F before Execution ſued, leaving Goods ſufficient 7 H 4: f. 
| WY to fatisfie; now ſhall not the Land deſcended to 3; ** br. 
4 the: Heir be charged therewith, nor by like Rea- N 
3+ bn any Land conveyed after Judgment. 
5 Ses a good difference, where Land is convey- co. 3, 
„ed upon Condition of Payment to che Vendor, 5791: 15 
3 his Heits' or Aſſigns, and he dieth: before the poſe he 
f time, and where it is to be paid to the Vendee, wore, Lie. 
0 his Heirs or Aſſigus, and he dietf: in the firſt I nds 
1 Caſe Payment ſhall be to the Executbrs, but not 281. Plow. 
z in the other. A 4222 will wy red IH Con. 291. 
h' « pany e 
a hat Tbings pertain to the Heir, and what 
Ir to the Executor, is before ſhewed- As ſor Fro. 
1 wick's Opinion, that where Goods be mort- 
0 gaged upon Condition, that if the Heir or Ex- 
cutor pay, Cc. here if the Heit make Payment, 
of he ſhould have the Goods, I ſee not, for my 
part, how that can be. 
5 A Director for the following Chapter. 
he A. All (as but one ) repreſent the Teſtator's Perſon 
- and muſt joyn and er in S 2 & e — ä 


B. Where one alone muſt anſwer Suit, and how. 

C. Whin thiy differ in Plea, the beſt ſhall be taken, 
but on e may confeſs alone, 

TA *1 D. One 3 
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G. F ths Survivor 4. Inteftate, the Teftator i 
hug, rhough the arber Executor left an Er-. 


a. — incladed in the Perſon f the nne 
; aud" topeeferss is, is bis! Age; all one: & e 


contra. ; 
I. What . by Death of the Teft ator, — 


Te oi or in Execution; where without Sen 

aCias. | 

M. Whether the Executor Sand ue. Qual, 
or bis Teſt ator's, 


N. Where one alone 


O. i Suit for them, 42 will moe jeyn, 44 
ſevered, and the other may pag e alone: 
Conſequents inde. 


P. Death of one Executor Plaimif or n. 
"where abt Wh . 


D. re. 4 well as all n e F 
E. One comer ge, wor audi me, "or 42 ; 
„ r -f u the E dl, ui. 
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CHAP. IX. 
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 preſemation of, or Relation to f Tefbator, at bis - 
N NN 
bim; and where, 4 whes W . fer 
Perſon . 


leſt, Al of 3 thy. Perſon of germ: 
che Teſtator, and therefore muſt they all therefore | 
join in Suit againſt others, and in Suit by others — 
re A —— bo Pics 
F many of them as do adminiſter : for though the Abaremenr. 
ty, — themſelses muſt take Notice by the — 44. 
Will how many Executors there be, and muſt 
frame their Suit accordingly ; Creditors and 
Strangers need not take Notice of any more than 
do adminiſter, and execute the Office of Execu- fore © 
tors. For this Reaſon, as | take it, in the time fed, if he 
, of King Edward the Third, 
; tors _— — a Term, and 5 — Was — 2 
ine, mentioning one Termor, - <cutor not 
— thereupon a Quid juris clamat accordingly _ _ 
brought aga 1 — this was held be 44524 did ad: 
good enough, though the other Executor was 2 . 
not named in the Suit; belike, becauſe that one 
— = (who indeed was the Teſtato:' s Wife) did onl 
occupy the Land, and take the 1 2 E. 
for elſe, ſince all the Executors do repreſent the 3 N 
Teſtator's Perſon, all muſt have been named, 4 
Therefore did the Judges reſolve, in the time of 
s Hen, 4. that where a Leſſee for Years made two 13 Bl 4 
\ P. WW Executors, and one of them was diſtrained 2 186, 
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96 The Office of 
the Lord for Rent, who avowed upon the Leſ- 


ſor ; that—Executor ſhould have Aid of his Fel- 
low. Executor, to the end that both might have 
Aid of the Leſſor, which dye alone could not. 


A. And upon this Reaſon, viz. that the Executors 
repreſent the Perſon of their Teſtator as one 

9 Ea ze. 3. perſon, ( ſor ſo ſpeaks the Parliament) it was 
A. enacted in the time of Edward the Third, that 
B. the Executors, though never ſo many, ſhalb have 


But not if 


he appear but one Eſſoin, either before Appearance of: af. 


archeSun- ter, becauſe their Teſtator, whole Perſon they 
4.1. 14 H repreſent; could have had\no'more;” 2 417 
Fache lt is ſasther alſo enacted by the ſaid Statute, 
Plain that whetsiewo'or three Executors or tore be, 
mult de. they being ſued in an Action of Debt, though 
Satt au. all do not appear, yet ſuch one of them or more 
He need as doth or do appear at the Grand Diſtreſs, ſhall 
9 pr 175 anſwer alone without his or their Companion. 
another to And this Statute hath been taken by Equity in 
nf ee ee eee, e, 
7H. 4.13. Firſt, Touohing the Perſons; that it ſhall ex- 
Roe e tend not to Executors onty, but alſo to Execu- 
continued tors of Executors, yea to Adminiſtrators allo; 
97 5 oo though the Statutes ſpeak only of | Executors. - 
Executor: © Secondly; Touchingi'the! Action; whereas 
of reer the Statute ſpeaks only of the Action o Debt, 
Say 3047, it is taken by Equity to extend to other Actions, 
6. 45. Bro. as the Writ De rationabili parte honorum, and 
— f. . Det inue: yet perhaps the later Action will be 
14H, 4-23, ſaid not to be maintainable àgainſt Execators for 
N their Teſtator's Act, but for theif on only. 
z 4.6. f. But we are not yet come ſo ſar as to detetmine 


s hat is maintainable, but whether, heſore all the 


Ty 4.775 Executors' do appear, he or they which have ap- 


There it is 
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nor meerly a Execueory 5:81 is, our gf the Stat, 11 Ht 4, 63. as it in D# 
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an Executoa oF: 

peared ſhall be put to anſwer; and ſo to bring it  B 
to Deciſion, whether the Action be maintainable, — 1 14 
or not. I think alſo that in the Action of Cove- 2E 420,21. F 
nant, and all other Actions againſt Executots, as fn . f a 
Erecutors, he which appeareth muſt anſwer upon a Far- 
Vvichout his Companions, though the greater Opi- Raten 
nion in the Cuadrageſimes were contrary touching oujẽάk 
the Action of Covenant. But as ſor the Subpena guten 
againſt the Executors, which is to make them to 317 220 
an{wer to a Suit in Equity, that hath been temp. E. Only feneld 
4. taken to be out of the Reach and Intent of the — 6g 8 
Statute. So alſo of the Latitat in the King's Bench, 8 E. . . 
as was held in the ſame King's Time; except all? g 
the Executors, making up the whole repreſenta- 20 we! 21 
tive Body of the Teſtator, be in the Cuſtody of 7“ Ki. 
the Marſhal, one or more of them who are there 
{hall not be inforced to anſwer: And fo was it 
alſo lately held in the King* Bench, where Ma- 
ſter Juſti.e Hougbton gave an excellent Reaſon 
that this Caſe is out of the ſaid Statute, wiz for. B. 
that this Writ doth not mention any Debt, or wand 
name the Defendants Executors. I 

Thirdly and laſtly, That Statute is extended z 
by Equity to other Writs or Proceſs; for where Or it bur 
the Statute ſpeaks only of the Grand Diſtreſs, and 286 
the Executors appearing thereupon, it hath been J. 36. 
many Times ruled, that when he or they appear Jace, 
upon the Attachment, Capias or Exigent, Anſwer See 9K. . 
mult be, though the reſt appear not; ſor ſo the 48 1+ 
the word Diſtreſs is taken for all + compulſory: Wege net 
Means, or Enforcement of Appearance. But {xccuror,is 
where the Statute reacheth not, vis. when the ih Land 
Proceſs is determined againſt one or more as by 2 conicl- 
Outlawry, Cc, there the reſt muſt anſwer. by (, et 
the Rules of the Common Law; except it be in 7£.4.7.they” - 
the caſe of Husband and Wife Executors; for in Hint 
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g8 The Office of 
C. there the Wife cannot anſwer without her Huf. 
er cel band, nor doubtleſs can be without her, where | 
were.lf they ſhe and not he is Executor; but where both be 
dun ung of Executors, there he may anſwer without her, 
them prays but not ſhe without him. When Executors, as 
fee Juatbe Defendants, bave appeared, if any one of them I 
other a H. Will confeſs the Action, this binds and concludes 
| 28 — the teſt; but if one will plead one Plea, and the 
ſhall te other another, that (ſay ſome) ſhall be received 
granted, which is beſt for the Teſtator's State: So where 
34.1% they ſue, ſuch as will not proſecute ſhall be 
| So where ſevered, and the reſt without them may proceed; 
rhe Pois. and in like manner where they pray to be receiv. 
lawed at ed to defend their Term, and one of chem. after 
the Suit of makes Default, it ſhall not be the Default of all; 
tors, and but the reſt, or he, if it be but one who appear, | 
upon rs; ſhall be received to uphold the Defence of the 
after his Term. | | * | 
Pardon but Thirdiy, So where they plead-a Releaſe to the 
pears, Teſtator or themſelves, one" after making De- 
z1 H. 7. 25. fault; this ſhall not be, nor make, a total Default 


9 E4.12, 14. — 


in the Executors, to induce à Judp! 
demnation againſt them. Vet in truth, each Ex. 

ecucor hath the Whole of the Teftator's Good 

and Chattels, be they real or perſonal, and each 

21 £.3. 13. may fell or give the Whole. One of them cannot 
z,, give nor releaſe to the other his Intereſt z and if 
D. K. he do, it is void, and he who releaſeth, ſhall ftill 
have as much Inteteſt as he to whom he releaſed, 

becauſe each had the Whole before. Upon this 

N Reaſon long ſince, where one of the two Execu- 
[fan tors releaſed but his part of a Debt, it was held that 
teur £xe- the Whole was diſcharged. And fo, if one Ex- 


cutors, ea 


mane ag ch cotor grant his Part of the Teftator's Goods, all 
_ Horſe, and paſſeth and nothing is left to the other; for that 


tall tour each hath the Whole, and there be no Paris of 
_ ä | Mole 


We 


"a Efecutt. = 

Moteties between  Execurors: Therefore alſo, 
though a Leiſe for a thouſand Years of g thouland . 
Actes of Land come to two Bxecutots, or more, . 
o Partition ot Diviſion cat be made between k. 
them, becauſe it is not between them as between 
Joint Leſſees of Land, where each hath but a 
Moiety in Intereſt, though Poſſeſſion of or 5 
through the Whole. Amidſt Executors each ham 
the Whole, and therefore if he grant his Part, he 
grants the Whole. But one Executor may demiſe 
© or grant the Moiety cf the Land for the whole 
Term, and ſo may the other do; and this way 
they may ſettle in Friends or others truſted for 
chem, &Mhoiety for each, either in ſeveral or un- 
divided: But one of them cannot make a Leaſe 
to the other of any Part, ſor he had the Whole; 
nor can one ſue the other as Executor. Net if 
the Teſtator deviſe to one of his Executors all his 6 H. 7. 1. 
Goods, after ſuch Debts and Legacies ſatisfiecn 
there, aſter thoſe ſatisſied, the Executor ma 
take the Goods, and maintain an Action of Tr 
paſs againſt the other Executor, if he cake them 
from him, and conſequently an Action of Detinne, 
for keeping or detaitiing them: But this is as Lega- 
tee, his own Aſſent perfecting the Legacy. 

The Poſſeſſion of one Executor is the Poſſeſ- 
fion of all the reſt : So as if one appearing to a 
Suit, and the other,»making Default in whoſe 
Hands all the Goods be which are not admini. 
ſtred; if, I ſay, here, he that appears, pleads that 
he hath nothing in his Hands, chis ſhall be found 
2painſt him; for whatſoever any of the Co execu- 14 fl. 4. 12; 
tors hath, he alſo hath; and is in bis Poſſeſſion; f. 
and ſo ſhall the Creditor. recover, and have Judg- 
ment to be ſatisfied out of the Teſtator's Goods, 
ds 4:4 0 H 2 
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Ir may be ig in is Hands. And therefore if Goods be taken 


in hisName* 


only from tom one, all may maintain an Action of Treſpaſs | 


whom ta- thereupon; for the Poſſeſſion of one is the Pol- 
bez nor ſeſſion of all. But the: Poſſeſſion of one ſhall not be 
named ſo: the Poſſeſſion of all, as to charge the other? 
Ber greg. Own Goods; | whereof more elſewhere. |. | | 
39 4.6. 45.1 Where two Executars be made; the one ma- 
& King 2 Will and Executors, and dying, if the 
33H.8. other die aſter Inteſtate; now ſhall not the Execu- 
Bro £x.149- tor of him who firſt: died be Executor to the fitſt 
ers. Teftator, but he is dead Inteſtate, becauſe the 
iving Executor is ſo dead, and in him the 
ecutor ſhip was wholly. and ſolely ſettled by the 
Death of his Fellow before him So Adminiſtra- 
tion De bonis non admin. {hall be committed. 
fol. 97. 1 The Executors, | or Executor, i but one, ſo 
H. repreſents the Perſon of the Teſtator, that he is 
1 in Law his Allignee by the very making of him 
60s Caſe, Executor: So as if one covenant to make a Leaſe 
Plow. to F. S. an! bis Aſſigns by ſuch a Time, and F. 
Sir Edward d dieth before that Time, and before the Leaſe 
Phittns made; now muſt the Leaſe be made to his Exe- 
libs foto. goes as his. Alſignees, repreſenting his Perſon: 
a. So alſo in a Condition to pay the. Feoffor or his 
1 Aſſignee: Let a Leale to A. and his Aſſigns du- 
. 1. gives Ling the Life of B. ſhall not go to the Executors 
Tim-tir gf A. So Where in a general Pardon by Parlia- 
him wh > ment thete is an Exception of Perſons outlawed 
Goocs w-re aſter Judgment, the Pecſon ſo ouclawed hall ſatiſ- 
Exccurns lie tlie Creditor who hath outlawed. him. If the 
may doit, Outlaw die betore this done, his Executor, as re- 
"hc 1125 preſenting. his Perſon, may make Satisfaction, 
Time. and.ſo-make the Benefit of the Pardon to extend 


Gp „to his Teſtator, for ſaviag his Goods, as if himſeli 


G46: bad ſatibfied his Creditor, though he left him un- 


latisfied 
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W--/remnum. Yet where A. ſold Land to B. tipon, 4 We 
4 St 8 if he 27 75 to B. his Heirs or AI 13 
de igus, C A. payed at the Day to Fit dare ene 
* e 15 it was e that it Was nor g 15 N 


Food ; for che Word Aſſignee could not reach tg 7 
Pim, being no Affignee Fr he Land, And . Lol 


he Executot brought an Action of 7285 


count dip 


* Receipt the Hands of the Teſtator, t e of alle 

t ſendant off] not be admitted to wage his Law? gras 

no er chat this was held a Receipt fr 1 int 1 550 2. 7 
7 . 


Yet it is clear, that if one by r Covent | 
5 tie bimſen do 214 a Sum at mk 5 55 N. 
pi what's | his Executor at all; yer is the ** —— 
tor bound, as ineluded in the Name or Perſd h of 9 f 5. 
00 the Teſtator, And where the Statute of 23 How" fol. 97. 2 K. 
he 8. gives 85 Writ fe n (in! he FEE ere 22. 183, 
| mention ainſt the Party that had Jud elle H. 
fo it lieth inf the Executors, if he be dead bar 0. $466 
7, dherefote another Reaſon is given. Where a Man 
eas bound that he would not ſue upon Ny a 
2. Bond, and be died, and bis Executor ſoed z 
n: Wl v4 held to be no Forfeiture of the Bond" ger 
his where one was bound to pay ten Pound % 
0 Month aſtet 1 7 made to him, and be die 
irs Wl before Roque 55 _lufficed * oy make it to 
u. Executor, 4 J Rid, Ir Was likewiſe 1555 M. 15.616 
ed that the of oa Attorney t in for dne A 
if, Wl Phintiff in w_ ie fifficeth not his 900 or 
he to bring a. 422 upon the Jddgment And * — = 
e- if 7 oh ; fig Execu on upon 4 Write? in the circiter, Ii. 
" Name of 4 Chnuſte;' as of he Were alive, this 2 aud 
1d void, and they may "us out 4 new Extent; and b. in 
alf this they may do Without any Ste Facial, zs Welf Bar. Reg. 
n. sche Conuſce might it he pad been alive. Put 35 8. Bro. 
ed b Hai, Juſtice, If the Condfor'in a Ststüte- %. 
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15 E. 3. Re- 


„ Nat. 
Br. 267. up- 
on N 


Extent, a Scire facies, muſt be 


1. Extent proceed! and upon a Judgment bad, if 


ſtaple be returned dead by the 8 
the Recoverer die before Execy 
ſoma. 1.com. cannot, as himſelf might, fue out E 


Mech — out a Scire facies, as 1s there laid. 
Cont 


The Ofice of 


on, is Executor 
zution with 


*Capias ad ſat. awarded, the Plaintiff die beſpre i Wl 


be executed, the Sherifl may proceed to. the ta- 


king of the Party, and is not ſubject to any 15 
er 


. on of Falſe Impriſoament: Nay, if he fo 


30 El. Rot. A 


31, in Ban. 
" 


to eſcape, he is chargeable, as rewp. Elis it was 
reſolved upon the Motion of Anderſon; but wa 
uditg 


8 held,” tbat Relief might be by 4 


ks Reſolution was in the King's Bench, al. 
ter ſome Doubt. by Fra; and the other Judges, 


where the Defendant died alter a Fieri facias a. 


$1 EL vel. 
hae th 


Paſch. \ 


 warded, and before it was . executed. ; that the 
Sheriff might proceed upon the Goods in the 


Hands of the Executors. 
But if the Defendant in an Action of Debt up- 
on a Bond plead a-Tender at the Time and Place 
of Payment, and tenders the Money in Court, 
where it reſts, and then he dies; now ſhall not 
the Plaintiff have this Maney, becauſe the Pro. 
perty thereof is changed, and become the Exe- 
cutor's, as was held in, the Common Pleas ; but 


he is put to a new Suit againſt the Executor. 


. Yet where Judgment is once given jn a, Writ 
of Partition for a_Termer, or id a Writ of Ac- 
count; if the Plaintiff die before the ſecond 
Judgment. needſul in both Caſs, the Executor is 
nat put to a new Suit, but may progeed by S$cire 


foes upon the former judgment; as the L. An- 


derſon held, upon the Motion of Fenner, Serjzant. 
Though before we found the Executor 80 in 
* * r 1 - oints 


iff upon the 


ued, out before 


Jet if after a 


„. oo 9 —eoOm—41 4 Oe a 0 === Mu = +» hy 


_ © << n a a” © 


mould enjoy this during the Term, as well as 
WET himſelf ſhould have done. And whereas the Sta- 
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an Ekecuto s. 103 
Points penal all one with the Teſtator; yet in ˖ 
Points beneficial; the Teſtator includes him in 
ſome Caſes: As where an Abbot granted to his 


Leſſee to take Eſtovers in another*s Ground, it 
was held that his Executor, though not named, 


tute of 23 Hen. 8. gives Coſts to a Defendant a- 
gainſt a Plaintiff ſuing for a Wrong, or Breach 
of Promiſe; or the like, done to the Plaintiff, a- 
gainſt whom it paſſeth by Verdict or Non ſuit 3 mig. 36 £1. 
it hath been reſolved, that an Executor ſuing up- f. 1 L 
on ſuch Wrong, or Breach of Contract to his 
Teſtator made, ſhould not pay Coſts, becauſe he 
is another Perſon than the Teſtator; and ſo it 
is uſual in Experience. But if in Suit the Attor- 
ney of the Executor misbehave: himſelf towards „, _ 
him, and for chu the Executor ſueth him; here, in Con Ben. 
if it paſs. againſt him in manner as aforeſaid, he 
ſhall pay Cofts, becauſe this was a Suit for a 
Wrong done to himſelf, oo 7 1 
If A. recovers a Debt as Executor of J. S. and 
makes B. his Executor, and dies before Execu- 
tion ſued, B. is not put to a new Suit, hut may 
have Execution upon that Judgment. But if A. 
or B. died Inteſtate, now could none, as Admi- 
niſtrator to either of them, nor as Adminiſtrator h. 
of J. S. have Execution of this Judgment ; for . 8. 
the former hath no Intereſt in any pertain. 
ing to F.S. and the later cometh to Title above 
the Ju „ viz, as immediate Adminiſtrator 
to J. S. who is now dead Inteſtate, and derives - 
no Title from the Executor who recovered. 
If a Conuſee have a Certificate into the Chan- e 
2 upon = — and then dies beſore Extent 
out, hi . 
-” "MY : nd 
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22790110 and ſor obtaining of it, muſt make Afßdavit that ö 


no Extent hath yet been taken out. 


If an Alien join with his Wife — is cones ] 


in a Suit for Debt, and ic-cometh to Iſſue, the ſhall 
not have Trial per medietatem alienig. or Linguæ, 


as ſhould be if he otherwiſe were Party to a Tri- 


u. al; as was held in the Caſe of Doctor Jul. Yet 
if a Nobleman ſue as Executor to another not 
Noble, he ſhall for his Non - ſuĩt be amerced five 
Pounds, as if he fued in his own Right; as was 

. conceived 21 E. 4. 7. By the fame Rule and 

| Reaſon, | doubtleſs, a Nobleman ſued as Execu- 

cor, ſhall not be arreſted, nor ſhall any Capias be 

awarded againſt him for not appearing.” And iſ 

any Trial ſhall be of any Iſſue, there ſhall be two 

Knights of the Jury, as in other Caſes where a 

Peer is Party. Likewiſe where the Wife is to have 

ber convenient Apparel, whereof the Executor 

muſt not bereave her; if ſhe be #Noblewomad, 
it ſhall be anſwerable to her Degree.) - - 

If one Executor only fell. Goods of the Teſts- 

tor, he alone may waintain an; Action of Debt 

for the Money. So if Goods be taken out of 

the Poſſeſſion of one Executor, he alone may 

maintain an Action, and that without naming 

himſelf Executor. 

Some Touch hath been beben of dame and 

| —.— whereunto be this added: If one Exe · 

p. cutor will not, or cannot conjoin in Suit with the 

O. other, ſo as he is ſummont d and ſevered; now 

. 7. by his Death aſter, the Suit is not abated, 16 Ed, 

& 58.2. . Etz. 111. Vet if he live til Judgment, he 

1:4. P77 may ſus Execution, ſay other Boots, 13 Ed. z. 

335 K. 3. 13. Fitz. Exec. 9. 11 R. 2. Privilege 2, Vet Quer. of 

2 Ae um that, for he cannot acknowledge: Satisfaction, as 

_ been lince relolved, Mich. 14 and 15 Eliz, 


Dy. 


3 1 
38 E. 3. 
N. 
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an Execute 
at D/, And the Reaſon: thereof being, "becauſe he 

ino Party to the Judgment, by theo ſame Rea. 
ſon can he not ſue Execution upon it; for how 
can he have Execution, for vhom there ĩs no Judg+ 
ment given? Now the Recovery is only in the 
Name of the other Executor. Lea, by the ſaid 
laſt Book it ſeems that after Judgment had he can- 


Nature, and turned in rem judicatam; though at 


not releaſe the Debt, becauſe it is now altered in 


any time before Judgment he might have releaſed | 
it, as both that laſt Book ſaith, and the two pre- 


u- cedent, temp. Ed. 3. Rich. 2. Lea, in an Action 
de of Account, after Judgment had that the Deſen- 
il dant ſhall account, the Releaſe of him ſebered is 
70 a good Diſcharge to the Deſendant; as was re. 
a ſolved 48 Ed. 3: 14, 15. But this is not a plenary 
ve Judgment, for nothing is recovered thereby; but 
of another Judgment is to be had aſter the Account, 
d, which may be againſt the Plaintiff, ſo as this 
if Releaſe came before any Debt or Duty. adjudged, 
* What if the Defendant be had in Execution at 
bt the Suit of the Executor, who -proſecutes it and 
of eſcapeth 2 Whether may the ſevered Executor 
y diſcharge the Sheriff or Gaoler by a Releaſe? 1 
8 think he may not. C. Feen, 


By that above it is plain, that if any one of 
the Executor's Plaintiffs die, the Writ is abated ; 
only where he ſo dying was before ſevered. Opi- 
nions have been different, as above appears. So 
alſo is it if one of the Deſendant's Executor die. 
Yea, if the Plaintiff Creditor ſue A. B. and C. as 
Executors, where only A. and B. are Executors, 
there hy the Death of C. the Writ abates, or falls 
to the Ground: yet A. and B. (as I think) might 
have pleaded in Abatement, that they only were 
Executors, traverſing that C. was -nqt Executor — 
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21 25 6. 30. 
Perſon,” may yet fue as Executor, becauſe this 
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13-14 Hs. But he that is excommunicate, cannot proceed in 


14, 15. 


; ; VI have bifies * what Tikes | 


Co. lib, 5. 


him without being 


| che Defendant 
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but the Book doth not ſo reſolve. See 46 Elix, 
vg. gone AA 
As A. and B. above 
againſt them aid C. ſo if the Writ or Suit had 
— againſt 4. only, and be ſo admit it, not 
pleading in Abatement che Recovery againſt 
him alone is good, 9 E. 4. 12. 
One that is ontlawed, or attainted in his own 


4. Jnir-is in another Right, viz. the Teſtator's: 


Suit as Exeeutor, becauſe none can converſe with 
excommunicate, as a Book 
ſays. Yet doth not this Excommunication plead- 
ed; abate or ——— — m—_ but _ — 
may rom anſwering bis 8 
until the Plaintiff be abſpived and diſcharged from 
his Excommunication. © © £7 
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ſhall come to Executors, and, being come, 
ſhall be Aſett in their Hands. "Now, for that it 
is faid in Reedes s Caſe, that an Executor ſhall 
. in Repo of 2 
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Ade adeale that” WR f 


r re 


* 


KK r ee 


rr 


Goods than thoſs which 
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ſhip ; let vs now ſhall 
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2 hg 
und b his 12 dwells at Coventry 
all theſe Places ; what kind of e 
the Law judge his *. to have in 
of thele inltantly upon the Teure Deat 
before he 1 15 here any of the Things 
either to ſeg or upon them? In all the 
ticulars. above · mentioned, the Law js all 
cept the Caſe gf the Leale for Years; w 
be of Land, (as is moſt bia) Alan, Gan 
a ſettled and immoveable Thing, the Law doth 
not reach to ĩt the foot of the ?xecator, —— 
him in actual Poſſeſſion, (for Poſſſſio eff 
dis patio) until himſelf, or ſams for him 
ally enter thereupon. Nor indeed veed the Law 
help or ſupply the want of actual Poſſeſſion in 
this Caſe, as in the Caſe. of Moveables ; ſince 
Land cannot be carried away as Goods * and 
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1 The Dice ol 1 
| therefore is" not ſubje& to purloining or imbezil-, Þ 
ment as Moveables are.” But if the Leaſe for 
Tears were of Tithes, the Executor, though in 

never ſo remote a Place from them, ſhall be in- 
ſtantly upon the ſetting out thereof in actual Poſ- 
ſeſſion of them, ſo as he may maintain an Action 
of Treſpaſs againſt any Stranger which ſhall take 
the Tithes ſet out, though he nor any for him 
45: 3-17- did ever before poſſeſs any of the ſaid Tithes, or 
en came near unto them. Hut if the Caſe. were of. 
a Leaſe for Years of a ReQory, conſiſting not 
only of Tithes, but alſo of | Glebe-Lands, into 
which Entry may be made, as alſo Livery of 
Seiſin in it; then it may perhaps be ſome Que- 
ſtion, whether ſuch an actual Poſſeſſion in Tithes 
ſhall be given by the Law to an Executor ne- 
Ting to enter, or not entring into the Glebe- 
and. And fo I leave the Conſideration of Chat- 
tels Rel. . eee, ge- 
Co. lb. x: e Perſonal, in which the Exg- 
9 E. 4- 5% eutor hath fach an actual Poſſeſſion preſently up: 


Plow. Com. 


221, an the Teſtator's Death, às that he may maintain 

32 fag. Au Action of Treſpaſs againſt any Stranger ta- 

nne king them away, or ſpoiling them, though he nor 
any for him ever came near them; whether y 

cis ſhall be ſuch a Poſſeſſion in the Executors, 

and ſuch-a Coming of theſe Goods to their Hands, 

d to charge them with Payment of Debts and 

Legacies, yea to make their” own Goods fable 

inſtead of theſe, is a Point worthy of Conſide- 

ration nnn 

And, doubtleſs, this throvghly ſiſted will prove 

2 Caſe miſchievous whether way ſoever the Law 

be taken. For firſt, it muſt be admitted, that 

without the Executor's laying his Hands actually 

and particularly upon the Goods in the * ” 

Nl ields 


an Executoꝛ. 
Fields oi the Teſtator, whether the Executor 
hath reſorted, he ſhall he ſaid ſo in Poſſeſſion as 
to ſtand liable unto the Creditors, ſo ſar as they 
extend in Value, though after others purloin or 
imbezil them, Now then, if Diſtance of Place 
ſhall make Difference, where ſhall. be the Bound 
and Limit of that Diſtance? And if the Execu- 
tor may come after a Stranger's taking ot 
ſeſſing of the Goods, it is miſchievous. to 
ditors... . | M1 ATE TIN | 5710 F 
On the other ſide, if it ſhall be laid upon the 
Executors to anſwer for all the Goods, whereof 
the Teſtator died poſſeſſed, it will be, miſchie- 
vous for them, and deter them from taking Exe- 
cutorſhip upon them; ſince much purloining 
may be even of Money, Jewels and Goods, by 
Servants and others about the Teſtator, or where 
theſe Things be. I think therefore, that if with» 
out any Fraud, Colluſion, or voluntary Conni · 
ving on the Part of the Executors, they be pre- 
vented by others of. laylng hold on the Teſtator's 
Goods, ſo as that they may diſpoſe of them, eſpe- 
cially if it cannot be known by whom they are 
ſo purloined and imbezilled, or if they be Per- 
ſons. fled or inſolyent; that then they ſhall not 
ſtand upon their Score, as Goods come to their 
Hands, in reſpe& whereof Creditors or Legatees 
ſhall draw ſo much from them even out of their 
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no ſuch Excuſe, F 
And of this Mind I the rather am, becauſe I 
find the whole Realm in Parliament taking notice 
of ſuch Prevention of Executors coming to the 
Goods of their Teſtator, by the wrongful Act and 
Imbezilment of others, without any Deſault in 
themlelyes.., And in this Cale the Parliament bath 
given 
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own Goods, as in other Caſes where they have + 


13H. 8. e. 1. 


The Ones of 
giver ſpecial Remedy, vis; that Wries ſhall be 
| ane pou Sheriffs, co make open Proclamation 
for the Appearance ofthe Parties delinquent in the 
King's Beach at the Day limited; and in Default 
thereof they ſhall be attainted there of Felotiy, 
the Writ being returned, executed, viz. Procla- 
mation made. But Note, That this Proclatna- 
tion is to be made two Market- days, Within 
twelve Days neut aſter the Delivery of the Writ, 
and the laſt Proclamation: muſt be fifteen Days 
before the Day of Appeatance. And theſe Pro- 
clamations muſt be made in ſuch Cities (Bo- 
roughs, or Places, ( ſaith the Statute ) not expreſ. 
ſing what is meant by che word /ach, and there. 
tore meaning doubtleſs thoſe in which the AR 
of Offence is committed. So that if the Fact be 
not committed within the limits of ſome City, 
Borough, or Market. Town, no Remedy is to be 
had by the Statute; for that the Proclamation 
is to de made upon Market-Days in the Place 
where, Ge. Now becauſe other Places, even 
ſome Boroughs, vis. Towns ſending Burgeſſes, 
to the Parliament, have no Markets, ſo 
are no Places within the At. Alfo-rwo Execu. 
tors muſt require this Writ 3 therefore where 
there is but one Execator, no Relief is given by 
this Law, for it is Petal, making it Felony, and 

— by E be- 


therefore ſhall not be ext 
ond the Words. Laſtly, It extends but to the 

xecutors of Lords and Perſons of good Degree, 
and only to the treſpaſſing Servants of ſuch Per. 
fons; not to other Strangers rloining the 
Goods. But now who ſhall be faid to be Perſons 
of good Degree, not being Lords, I will not 
much labour to decide, the rather, becauſe | 
have not heard nor read, co my 2 
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"an" Efecto). 
of any Action brought upon this'Stathtez But 
4 ahi good Degree net ſtay either at 2 
Knight, being the loweſt Dignity? be at a Gen- 

„ being a Degree, 'a n 
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And the ſaid Statute — in To debe t 6b 5 
ply an Opinion this welle, I incline to, in 
that it expreſſeth his Pu to be an Impedi- 
ment — — of the 8 if 
the Executors anſwer aud make 
ditors and Legatees out of their own' State und 
Goods, for theſe imbexilled, th&Execution of the 
Will is not hindred, but the Execttors are datn- 
nified in their own private Value. Yet it may 
be ſaid, on the other ſide, that ſome 1 
in ſpecis by the Will, ſuch a piece of Plate, ſuch 
a Furniture of a Bed or Chamber, ſuch a Jewel, 
may be purloined, fo that che Legatees can never 
have them, and conſequently, the Exeturion of 
the Will be hindered, though ſome Recompence 
be made by the Executors: But how theſe La- 
gatees ſhall recover Re in ſuch Caſes, 
tor that Legacies ate not to be recovered by Suit 
at the Common Law, I muſt leave to the Pro- 
feſſors of the Common or Civil Law to inforrn. 
But if the Executor be of ſecret Aſſent to this Im- 
bezilm ent, whereof even the Forbearance to fue 
for the Recovery of the Things, or the Value of 
them in Damages, if known where they or the 
Imbezillers be, is a ſhrewd Evidence, or Proof; 
then ſhall the Executor be adjudged nc L of 
them, and fo ſtand 2 1 255 as ol : For 
Pro poſſeſſore babetur - oy. if 
n any Caſe the Taler by = ads, wh from = : 


Executor, before his * edge e 


the Teſtator's Death, or, at 
ſibility 
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ſibility of Repair to the Place where the Goods 
were, to put them in ſure Cuſtody, if, I ſay, ſuch F 


Actor keep theſe Goods from falling upon the 

Shoulders of the Executor, they ſhall ſurely fall 

upon himſelf, and make him chargeable at the 

Creditor's:Suit, as an Executor of his own Wrong. 
O Goods boff by or gotten from Executor. 

But put e the Caſe ( for thereunto ſhall be our 

next Step) that Goods come fully into Executors 

Poſſeſſion and Hands, but be again loſt or gotten 
ſrom them without any Default in them, {hall they 
yet ſtand anſwerable out of their own Eſtates 
for them? Surely hereabout two Diſtinctions muſt 
be made, as I take it. | MAT 
The firſt whereof I derive from our Learning 
touching Eſcapes of Perſons taken in Execution 
and impriſoned, if ſuch be reſcued by Alien Ene- 

33 1.6.1 mies, the Sheriff or Gaoler ſhall not anſwer. out 

„lt. by. of his own Goods for this Debt otherwiſe, if 
241 it be done by Subjects, againſt whom Remedy 
is to be had by the Courſe of juſtice: And fo 

ſh@uld I think it to be touching Executors, viz. 

That if Fnemies Landing ( as near the Sea-Coaſt 

may eaſily and oſten happen) ſhall take away 

Cattel or Goods from an Executor; hereby he 

ſhall be excuſed ; contrariwiſe ordinarily, if the 
Ereption or Direption be by Subjects known, 

and thereby actionable. Another Difference I 

ſhall think may probably be taken from the Rules 

114% J of our Learning touching Bailment. If A. de- 
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9 E. 9%. by B. to keep them ſaſely, and without any Mo- 

Co. Lb 4. ney or other valuable Conſideration given for the 

F. 83, 84. ſafe Cuſtody: Here, if B. be robbed of them, he 
4 


ſhall 


liver Goods to B. to keep as his own, or ge- 
Detin. 59, nerally, viz, without any ſpecial Undertaking 
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ill of Make Sabfactiom to A. for ther: And 
> if they be ſtön from '# Servant or Factor. 
got if they" be taken away by a known Treſ- 


Piſſer, not ſeloniouſly, ſome Opinion bath been 
Mat the Keeper ſhall make 


pence, becauſe 


bach Remedy for Recompeboe, or Satisfaction 


rom the Treſpaſſer. Let of this later 1 ſhould” 


doubt, becauſe A. himſelf as well as B. may 
ve this Action for Damages againſt the Treſ. 
paſſer. ' Now an Executor is of the Nature of 
ſuch an one, huving the Cuſtody of another 
Man's Goods; and I have ſeen in 4 Manuſeript 
entice, the Writ of Treſpaſs by the Executor, ex- i cuftedis 
prefling Goods of the Teſtator in the Cuſtody of /#- cxiſtit. 
the Executor to he taken from him: Therefore 
methinks he ſhould no otherwiſe be charged than 
B. to whom Goods were, as above is ſaid," deli- 
vered to be kept. For the Executor happily ſhall 
ans = — Advantage by the Exechtor- 
ip, all the Goods not ſafficing, perhaps, to pay; 
Debts and Legavies, which is the State we moſt 
think of, v where Goods want to pay Debts 
and Legacies; for here there wants not, the Que · 
ſtion needs no be müde. Let a Servant or Fac. 
tor, Who hath Wages ſor his Set vice, is not there. 
by made able to fatisſie for things in his Cuſtody 
tollen, becauſe he hath not ſdt this particular” 
Cuſtody any Oompenſation. So if an Executor, 
if perhaps Benefit might accrue to him by the 
Executor ſhip, os haply the Diſcharge of a Debt 
owing by himſelf, #4. Other Caſes there be 
wherein the Executor will ſtand more clestly 
diſcharged. As if the Teſtator Jeſt a Leaſe for 
Years, Eſtate by Extent, Wardſhip, or other 
Goods, he teto he hath but 1 defeaſible Title; 
ind they be ovided * if _— 
a | 321 8 2 p, 
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| Yet Quere. 


of che Forſezture of the Leaſe for Years : For 


| Payment oſ Debts 3 the Omiſſion and Neglect 


a Ship at the Sea with much Goods and Mer- | 


chandiſes, which are drowned in the Return, ne. 


ver arriving in daſety: So alſo if he leſt a Stoch 


of Sheep tainted, with. 

after him: In none of theſe three. Caſes, doubt- 

leſs ſhall the Loſs fall upon the Executor. But to 

* a Caſe of „ ol What if. a Leaſe for 
ea 


rs come to an Executor Subject to a Con- 


dition for Payment of Rent, or a. Sum in groſs, 
and the Executor fails in Payment; whether ſhall 
this Lols fall upon the Executor to be made good 
gen nner 


1 an muſt anſwer by this Diſtin&ion, viz, 
If the, Executor had taken the Profit of this 
Land fo. long. a8 to furniſh him with Money for 
this Payment, or if he had other Goods of bis 
Teltator's in his Hand to Supply the Payment, 
then it is his Default that the Money is not paid, 


and hie, muſt bear the Scart thereof, 


haply the Executor had time to have ſold the 
Leaſe, and made Money thereof towards the 


whereof may be imputed unto him, as a Detault 
juſtly — Recompence 10 be dy the hon 
req 
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How far and where an Executor, boving Aſſetz, is 
f chargeable or liable ts an Aion. 2 


Aving conſidered what Things ſhall come to 
Executors, and be Aft: in their Hands 
for the Performance of che WII; 
ſider what Things the Executor is bound to 
ſatisfie, or perform, and where not; where 
ee 1 op not; this being admitted, 
that he hath ſe, vis. ſufficient, wherewith to 
perform. * "Ts 
Here we will conſider of cheſe Parts. 
1. Of Debts by Specialty or Record. 2. Of Debts or 
N 5 ut without Specialty. + Debrs 
without either Contraft or Specialty. 4. n 
| by Deed or Specialty. 5. Wrongs dine by the Te- 


ators, 


Debts by Specialty, which are the” 

1 moſt uſual and common Obligements, it 

41 to give 4 little Light. 

touching the V ily, of a e, and * 
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GE Es, e Doe Bt 
ariſe upon Bills” and, fuch "Wings Obfigatory 
made, not. by Setiveners of e comin 
Form, but by '6ttiers otherwiſe; for Haſte; or 
through Simplicity, „bus, long ſinde we find 
Writing mache by 4, to E. Memorandum, | that 
1 E.4. 22, L have received of B. ten Pound, which T'pto- 
miſe to pay, &c. This being ſealed, and deli. 
vered, was held a good er by Brian and 
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Catesby. So if the Words h only, I ſhall 
pay 05 B. ten Pound; * r uch Words, or 
the like, as Covenant or Grant to pay, be way 

Form of a Bill or Bond, or in aun Indenture 
Articles, it is à ſuffiient Ground for an Action of 
198.2. F. Debt. And.chough it ſhould be miſwritten, i 
9% gut bor Vigint, or ficten for fifteen”; yet ſhall it bs 
2 Hl. f. l. favourably conſtrued, and beld a' good Specialty 
5 . 16 of Debt, as hath'been reſolved in'theſe and the 
: 4.4.3. like Caſes, and ſo alſo notwithſtanding falſe 
28 fl. 8. Latise in the Obligation, or the plural Number 
.2, Dy. for the ſingular Number, or words of Repugnan- 
22. cy or Non- ſenſe; yet if there be Words whereby 
1. 14. it appears that A. is a Debtor to B. and it be ſeal- 
. . 36. ed and delivered, it is a good Writing Obligato- 
* E. „ ry; yea, though it want the Words of Conclu- 
i. 3 H. 4. ſion, viz. In Witneſs whereof, as the Lord Dyer 
„ © reports to have been reſolved : Although the con- 
trary were held in four ſeveral Kings Times be- 

fore, as our Books .. 
Now any ſuch Writing Obligatory doth deter. 
mine or drown any Duty by Contract, becauſe 
Specialty is of a higher Nature., So as if 4, and 
| 5 do bargain wir C. to pay him à hundred 
Kup rn, or other thing, and after C. take 
ſome Writi g 'Obligatoly as aforeſaid of A. now 
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As for the Extent and Operation. of theſe. * 
aim to and updn Executors, we muſt; know! 
chat an Executor doth ſo repreſent the Perſomot : . 
that Teſtator and ĩs ſo. included in hie,as that every: — 
Bond or Covenant by the Teltazar, made On Repe.grane 
Payment of Money, or the like, ceacheth to-thes of e. 
Executor, although bebe not named, v Ahe 5 1 & 3 
he doth marr: rene jm \nge þiog.tory pad thi. 5 +: 
Execautors' by express Wor yer & — 
not hamed is ot ahbound; thbugh there De, nd 
ſo great 4ſett ot. Land deſcend unto him,) 5 
No touching Debts oF Record much need 
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whereof, there is a Note added of the like Writ 

brought in King R. 2. his time, and that then a 
Precedent was alledged of ſuch a Writ in King 

Ed. 2. his time againſt the Executors of an Or- 

dinary, and that they were enforced to anſwer un- 

do it. So is the Opinion of Trew, in the time of 
Par. Edu the Third. But Ad oppoſeth him. Al 
ins. Ex.17, the Rurionabili parte bonoram by Cuſtom * 
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Places is maintainable for the Wiſe and Children ber C. 
againſt the Execator. ' But no A&ion' of Re- 57 dez 
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Actions in 
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wv 
coveyant. for him and his Executors.: And 
my 5 2 theſe Caſes Doube hath Nen and tpuch - 
dos the leters vir, of. paying Me- Renis, diner 
Jalices in Queen Mary's time Werg of Opipiot, 
that it was a Thing fo perfonal, that it died with 


the Perſqn, and did not: chacge Ihe Executors; 
3 5 E any Frag Opinion expreſſed in 
80 3 And, ce thaß time, via. tr 
it 1 — 9400 e Keie Reign, in, te KN 
65 1. een the Dean and Canons 
1 Ping i ide touching \Ryparations, at; jon 
pinion. was, that only te Porlgn 
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q peripgn this or nat is although it do 
be Ba eee meide Rent or 
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on that the gl — named, Ihauld 
175 Performance. But if the Cove- 
+ - nant had be to. build a Hoaſe eile - re thay up: 
8 on the let, of to do,,any.,other collateral 
: wo . Thin „ 7 — pertinent to the, Lang let 5 it is clear 
e e ee bound to petſotm it. And 
yet in thoſę Caſes, if there were a Breach or 

Non performance in the Teſtator's Liſe · time, as 
v4  « that the time of Performance were expired br 
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Shelley and Fit bert agreed: ze” fo rb a Houſe ro 
the Lore 3 15 the ſa of 5 Ae 
as | find in my own Report uf e H Land leaf. 


in ihr Lord Cole, fee e he PORN bd <2 nodes 
4 e Now let u feed of 
Feder of the Caſe where there is no e refs de 
Covenant at all, ſo much 4 for the Leſſdr im- Pinion 
ſelf,” büt only a Covenant implied, *or Covenant 
in Law, as we call it. As if Leſſee for Life make 
a Leaſe for Years, and die within the Term, ſo 
as the Leſſee is evicted by him in Reverſion and * 7 
Mes , ty is e Wop 2 
late ns udges, vis. M. 
Brown and Dyer, that by this Chitin in Law 2 che. 
the Executors were not chargeable; and in the _ 
ſame Caſe the"Lord"Dytr ſers down" another Re. dunn — 28 
ſolution after to the on effect. But Maſter Ser- Searles. 
jeant Bendloe report this later Caſe to be of a 
Leaſes made by Te Ted: in Tail, vis; before the 
Statute of 32 H. 8. or not Warrantabſe hy it, ers 
down the Gpinion contrariy, vis. iu mig Aion u. 22 Kl 
was maintainable againſt the Execut . 
may ſerve for Inſtance, the Ne being Wen derid ond 
other Caſe where the Leſſor hath not a 000 and W. 
« firm Title, but perhaps ſubject to à Condition, 
or other Eviction 18 as the | eſſce  Gabnot enjoy ( 
the Land according to his Leaſe. e DA A 
But'ehis muſt be fo underſtood, that no Evie  , 
tion or Breach of Covenant is in the Lif · of the 
Teſtator himſelf; for if that be; there is no Que- 
ſtion dur che Executor ſands chargeable'; and 
therefore if one make à Leaſe of Land by Deed 
wherein he h*th nothing, this Covenant” is per- 


haps 
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Like Law in other penal Statut 
reſting one at the Suit of F. &. 
vity or Aſſent; or for not 
nels, being ſerved with a 
Charges tendered, and many 
ſee for Years commit Waſte 
on lieth 
all theſe are within the R 
ſonalis moritur cum perſons, And 
Caſes might be put, -but theſe may | 
if a Parſon, Vicar, or other Spiritual or Eccleſia» 
gas ng. do ſuffer a 1 * _ of the 
ouſes or Buildings upon Bene- 
fice or Promotion, and dieth, his Executors are 
r 
repair or Decay. 
cauſe hed fraudulently to grant away their 
Goods, fo as nothing ſhall: be leſt to their Exe- 
Cutors ; it was enacted temp. Elizaberbe, that ſuch 


Grantees of Goods ſhould be liable.co the Suc- | 


celſor*s Suit for theſe Dilapidations, as if 
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ſach' Waſting or Devaſtation by Executor: 
6e td 


the Ordinary ; for'the Specialty binding to Pay- 
fitzFx-77- ment, reacheth not to any of theſe: but becauſe 
no Diffe- their Teſtators ſhould have paid theſe Debts with 
rence ben the Goods or Profits of the Lands of the Debtor, 
and the o. and did dere retdined. them to —_— 4 
ther Caſes therefore 'for-this, 'as'a Wrong, are they ſuabl 
Are. as | take it. S0 alſo by 0 Reaſon are the 
Executors of an Adminifttator chargeable; where 
he did neither pay the Debts, nor leave the 
Goods to the next Adminiſtrator, but otherwiſe 
diſpoſed of them. Yet an Executor is not charge. 
n. able in an Action of Detinue, nor of Account, 
He may by (except: to the King) for the Teſtator's detain- 


2 — ved, or undet his Charge. i ens 


Cn. for And the Reaſon why, after Account made be- 
Deen Ae. fore Auditors, and the Bailiff or Receiver be found 
count be. in Arrearages” and die, that in this Caſe his Exe. 
tore Aut” eutor is chargeable, is, becauſe the Auditors are 
5.64.91, made Judges by the Statute Weſt. 2 cab, 11. ſo 
77 7%, this Arrearage which they have judged, is a Debt 
13 E. 1. SE e 3 „ nr 
ce. lib. 9. f. by Recur dg ann 
7. % But if the Caſe be put on the other ſide, vis. 
| that the Bailiff or Receiver” have ſound in Sür- 
pluſage upon his Account, viz. that he Hath laid 
ae more in his Lord's or Maſter's Buſineſs than 
| Receipts amounted unto, and then his Lotd ot 
Maſter dieth ; now ſhall not he have any Action 
againſt-the' Execucors for the Surpluſage, becaule 
ic is out of (the Putview of the ſaid Statute. 
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admit Co. ing, and not paying or anſwering Things recei- 


the Reader to that Place where I ſhall treat of 


Head, not unfitly, may be ieferted 
what beſot is ſaid of Actions againſt the Execu. 
tors of the Debtor's Heir, and the Executors of 
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5 Debt, and Legacies, ſo as to eſcabe 4 5 
Deoafrin or Charging of their wn , 


WI have gone through and diſpatched the | 
Y _ two firſt propoſed Parts,-viz, 1. Touch- F: 
ing the Being of 'Executors, and the Manner of 
their Being: 2, Their Having; and the Manner 
of their Having; © We come how to the third 
Part, vis. Their Doing or Diſpoſing'of the Teſta? 
tor's Eſtate, © Wy W979 i $0 
Now this conſiſts principally in the iſſuing of 
Money, though partly alſo in delivering or aſſent- 
ing to the Execution of Legacies, not being Mo» 
ney, but other Goods or Chattels bequeathed. -_ © 
Money is to be iſſued by Executors four Ways 
ordinarily. | | Und BTW of 
About the Funeral of the Teſtator, 
About proving his Will. Wah | 
In paying of Debts. 
In paying and ſatisfying of Legacies peculiarly. 
As for the firſt; Burials be as of Neceſſity for 
two Reſpects, viz. 1. Of Charity to the Dead, 
that he may be Chriſtianly and ſeemly interred. 
2. To prevent and avoid Annoyance tothe Living, 
id who by the very View of the dead Carcaſe would 
in both be affrighted; and within a few Days di 
bf taſted at the Noſe. We know that under the © 
— Law the touching of a dead Carcaſe made a Man 
unclean, and to need purifying : Nor can we 
eaſily forget what the * of Lawarws ſaid to 
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bring a noiſome Savour. 


been dead three or four Days, viz. that the ta- 


Ehe Other ot 


aur Saviour touching their Brother, when he had 


king of him them cout of /h . e, muſt needs 

: _ 5 ereabout therefore 
ſame Experience is. neceſſary,” and that not only 
ſor Fees to be pal, which in Loydan amounts. to 
a conſiderable Sum, eſpecially for ſuch as are to 


be buried within the Chürch, but alſo otherwiſe, 


vir. for the Pall or Hearſe-Cloath,. the Ringing, 
Ge. As. for. Feaſting and Banqueting, it ſeems 
not to be'congruent to the Sadneſs and Doletul: 
nes of the Action in Hand. But howſoeyer chat 
be, yet where the Teſtator leaves not ſufficient 
Goods to pay his Debts, Feſtival Expence is to 


be forborn, except the Executor will out of 


Kindnefs bear it with his own Purſe + for dead 


Debtors muſt nat feaſt to make their living Cre. 


21 H.. c. 5. 


ditors ſaſt. I mentioned a conſiderable Amount 


of Funeral Fees payable in London: And furely 


(ro ſet my Thoughts fall back upon it a little) it 
is worth Conſideration, whether in that kind, 
and eſpecially ſof thoſe who dying there are yet 
carried into their Countries to be buried, the Ex- 
action be not either unjuſt altogether, or too one. 
rouſſy exceſſive: So alſo for much Ringing, con- 
trary to the Canon made at the Convocation in 
the firſt Year of King Fame. 
The next Thing mentioned to juſtific and oc - 
caſion Expence, is the proving of the Will. But 
this way a greater Disburſement (except for ti- 
ding Charges, or by reaſon of ofition by 2 
Caveat put in, or the like) will not ſtand allow- 
able; than is preſcribed by the Statute. made. in 
the Time of Hen, 8. whereby the . Fees of Or di. 
naries, and their Scribes, Regiſters and Officers be 
limited, And it is ſtrange that theſe Bounds 
have 
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10 been tranſereſſed, the rather, ſor” that long 13 K 


Beſors; iti the Time of: K. 24.5; by ad dc of . 
Pätliament it is provided,” dat che King's Juſti- 
ces mould, as well at the King's Suit, as ar the 
Arty's prieved, ire after ſuch Gppref ons 
E Exrortions, for they be called; yes, 8, 

. We "was 50 Stratiger to the Civit- and 


bite, ff the Goods ſuffice not for Funeral and 
ebte; b bot he means only that” Conſcience is a- 
aig 
5 Now 7 * comjd to the third Occaſion of Dit 
burlement, Wix. Payment of Debts, whieh is the 
main Pare. of. our Bafinefs. We have before ſeen 
what Debts lie upon Executors, having {ſets to 
pay hos are now to ſee in what Order 
they mut Fi hems as Well ut font fa difpenſa- 
fores, as for theit ge D ne quid 
ca prat dityintenti. ' our ſelves into the bet- 
ter | Order or IE handling'theſe Things, 
N ers -Debes into ther ſeveral Kind-. 
r 
They ste or theſe kl WER vid. abe 
Debts of, — Record jj 
Ot Hebes by Specialty 
'Or Debes withione Specialty. 
The Debes upon Record may be again diides 
into four Sorts or Kinds, vis. 


Debts to the King or the Crown. | 

N b 9 or Recovery in ſome 
Court of A | 4 

\ Debts of ecognizance. $6.3: 


Debts by Statute.Staple, or Stute istein 
Amongſt cheſe, the Debts of the Crowt are 
to have Nis fitſt _—_ th o as if 


— 


anon Law, as Appears by his Bock, faith,” that p. . 
the Orfitacy odghe to take nothing for the Pro! „ 
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| there be not come to the Executor Goods of 
greater Value than will ſuffice for the Satisfaction 

of theſe, he is not to pay any Debt to a Subject; 

and if he be ſued for any ſuch, he 'may plead in 

M.33 & Bar of this Suit that his Teſtator died thus much 
ity ll indebted to the King ſhewing how, &c. and that 
ſnghar's he. hath not Goods ſurmounting the Value of that 
Go. gan. Debt. Or, if the Subjects Purſuit be not ſo by 
& 1r.39E. way of Action, as that the Executor hath Day 
in Court to plead, but be by way of ſuing Ex- 

ecution, as upon Statute-Merchant or Staple, then 

is the Executor put to his Audita Querela, whete- 

in he muſt ſet forth this Matter. And there is 

great Reaſon why the King's Debts ſhould thus be 
preferred before any Subjects, viz. ſor that the 
Treaſure Royal is not only for Suſtentation and 
Maintaining of the King's Houſhold, but alſo for 

Publick Services, as the Wars, Cc. as appears by 

the Statute 10 Rich, 2. cap. 1. And therefore it 

Lib. 1. iss as I conceive, that Bracton ſaith. of the Trea- 
ſures. or Revenues Royal, Roborant  Coronam, they 

do ſtrengthen: or uphold the Crown. And for 

the like Reaſon, as I think, did God enact touch- 

ing the Poſſeſſions of. the Crown, that if they 

were given to any, other than the King's own 
Children, they ſhould revert and come back to 

the Crown the next Jubilee, which was once in 

Fiſty ears. Sed de. hoc. ſatis. But this Priority 

21 E. 4.21, of Payment of the King's Debt before. the Debt 
pd mult of any Subject, is to be underſtood only of Debts 
ed M. j; by, or upon Record due to the King, and not of 
& 3+ Et. other Debts. If any ask how the King ſhould have 
any Debts which ſhall not be of Record, ſince 

by the Statute 33 of King Hen. 8. Chap. 30. it is 
erated, that al Obligations and Specialties taken 

do the, Ule of ch; King, ſhall be of the ame Na- 
n 5 n ture 


— 
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__ ME. my 
ture as 2 Statute-Staple, To this I anſwer, that 
there may be Sums of Money due to, the Ring 
upon Wood-ſales, or Sales of Tin, or other his 
Minerals, for which no Specialty is given; ſo 
alſo for Amercements in his Courts-Baren, or 
Courts of his Honours, which be not Courts © 
Record ; the like of Fines for Copyhold Eſtates, 
there ; ſo of the Money for which Aro within the 
King's Manors or Liberties are ſold, Alſo, as the Law' 
hathlately been taken and ruled in the Exchequer, 
even Debts by Contract due to any Subject, are 
by his Outlawry or Attainder, forſeitable to the 
Crown. Let neither theſe, nor thoſe due to ſuch 
Perſon outlawed or attainted by Bond, Bill, or for. 
Arrearage of Rent upon Leaſe, ate, or can be any 
Debt of Record, until Office thereupon found; for 
although the Outlawry or Actainder be upon Re- 
cord, yet doth ĩt not appear by any Record, before 
Office found,that anyſuch Debt was due to the Per- 
ſon outlawed or attainted. Thus are not theſe Debrs 
to the Crown to have Priority of Payment be. 
fore the Subjects Debts, though the King's Debts 
of Record are fo to have. So that if a Subject 
to whom the Teſtator was indebted by Specialr 
ſue for this Debt, the Executor muſt plead, that daun 
the Teſtator died indebted thus much to the King Recon d in 
by Record, more than which he leſt not Good — 
to ſatisfie ; if the Truth of the Caſe be ſo: for if the Cate t 
there be ſufficient to ſatisfie both, then the Sub- the Lady 
ject Creditor is not to ſlay far his Debt till the LE. 
King's Debt be levied. And if the Subject Cre- & 34 Ez. 
ditor ſue Execution upon a Statute ſo that the | pals _ 
Executor hath, no Day in Court to plead this Cy, ty a 
Debt to the King, then is the Executor put to decga g. 
an Audita Querela, wherein he muſt ſer forth that quer, as 
Matter, and fo provide for his own Indempnity, 1. Me. 

K 3 But in Barg. 
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But what {hall we ſay of Atrearages of Rent due 


to the King? Surely, where it is 3 5 


ot other Rent of Inheritance, I ſee nbt how it 
can come under the Title of Debt, ſince for jt 
no Action of Debt is maintainable ſo long 38 
the State continueth in him to Whom it grew 
ue; and I find that the Lord Dyer, A 14 Elx. 
ſaid, that the King could but only Aiſtrain for 
his Rents, and not atherwiſe levy them of Lands 
and Goods; and that, the King by tis Pr roga- 
tive may diltrain in any other Lands 'of his Te- 
nant, our Books tell us, hat no more. Yer I 
know it hath been otherwiſe done of jate in the 


— 


Exchequer, which if ix have been the ar cient and 


frequent Uſe of the Exchequer it will ftand as 
Law, though unknown to the Lord Dyer. Now 
Rent upon.a Leaſe ſor Years differeth from the 
other, ſince for the Arrears thereof an Action of 

ebt lietb. But how, can either of theſe he 

ebts of Record when the not Payment may 
be either in the Court of Exchequer or to the 
Receiver general or particular? And how then 
can there be any certain Record of the not Pay- 


ment, ſo as to make any certain Debt upon Re- 


td? We know Statutes have been made to 
ake the Lands of Receivers ſubje& 10 Sale, for 


| Latein to the Crown; and beſides that, 


ſome ancient Patents direct the Payment of 


Fee. ſarms into the Hands of Sheriffs The Stat. 
of Weſtm, 1, cap. 19. provides Remedy for the 


| King againlt Sheriffs not A the Debts of 
the Crown by them received; 


e rec 0 as the King's 
Farmer or Debtor may have paid his Rent, or 


other Debt, and the Crown haue not yet re- 
cCeived it. Of Fines and Ametciaments in the 


$426 


King 


8 


e eo. coo 4 es \. ee. . 
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he 


n Execute 


Kings Courts of Record, there i bs no Doubt but ; 


bot, they are Debts of Reco d. 


7 now to 


i t be able to hold fo 
5 
Parts fo ſtand in Competition one wich 


1 


Subjetts, "and | 
15 1 1 Record. Po us ſhall 


to handle Things by © as I would ; for. 


grower for Procedeneys as that they mul of 05 


eceflity thereabout conflict and nter pic one 


ith the other, and conteſ} one againſt the D. 


ther: yet for the R Rejders detter Eaſe and Abi. 
12 to fing out that which may concern him 


base r Caſe 1 will, in the beſt fort 1 an, 


place them in ſeveral Rooms or Stations fel 
San how it ſhall ſtand between one] 
ment and another, had either againſt the Fs 


ments and Statutes or Recognizances, T 


tor or Teſtator. Secondly, How 5 dey | 


How between Recognizances and Statutes. Fi 


1y, How between one Recognizance and nota. 8 


Fifthly, How between one Statute and another 
Adding to each ſome Obſervations dcn 


Now, next to the Debts of the Crown * 


Judgments or Debts recovered againſt the Teſta 


tor to have Priority or Precedency in Payne, . 


as being of an higher Nature or more 


than aty other: for that Statutes and Recogy ” | 


Zzances, org they make. Debts upon Record d, 
yet are they begotten but by voluntary Conſent 
of Parties; whereas in every Judgment there 
hath been a Courſe and Work of Jae againſt 
the Will of the Defendant as is 8 and 
this in a Court of Juſtice, and Records of 
ſuch Judgments are entred in publick Rolls, not 
kept or Faro * r or Bares as 1 
N 


ed he _, #4 | 
until Inrollment Recognizances are. There- 
, fore Executors muſt take heed that Judgments 


Co. I. S. . 87. Ba 


Srature ro Zance, 


o. J. 8. F. 
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ſued, it is at the Election of the Executor to pay 
whom he will ficſtz yea, if each bring a Scire 
facias upon his Judgment, the Executor may et 
confeſs the Action of which he will firſt, not- 
withſtanding the Scire Core was brought by the 
one before the other. In this Scire facias the De. 
endant may plead generally, that he bath. fully 
miniſtred before the Scire facias brought, with- 
out ſhewing that he did adminiſter in Payment 
of Debts of as high Nature; yet that muſt be 
proved npon the Evidence, elſe the Trial will fall 
out againſt the Executor. Thus have I delivered 
the moſt material Things, in my Apprehenſion, 
touching Debts by Judgment: yet thereabout 
will add, for the better Information of the Readec 
not ſtudied in the Law, theſe few Things. Firſt, 
That what hath been ſaid, is only to be under- 
ſtood of Judgments againſt the Teſtator, and not 
of any againſt the Executor himſelf ; for of thoſe, 
being but Debts of Specialty at the Time of the 
Teſtator's Death, we ſhall ſpeak after. Secondly, 
What is ſaid of the Teſtator, in Caſe of an Exe- 
cutor immediate, is likewiſe to be underſtood of W Þ 
the Teſtator's Teſtator, in Caſe of Executor of an 
Executor: for where A. makes B. Executor, and 4 
B. makes C. Executor, there the Goods which came — 
from, or were leſt by 4. be not ia the Hands of pt Account 
C. liable to Judgment had againſt B. nor, on the — or 
other ſide, are the Goods of B. in the Hands of out Suit: 
ite C. ſub ect to the Judgments had againſt 4. And — 
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nd the like is to be underſtood of Statutes, Recogni- charged by 
at zances and Bonds, as elſewhere is ſomewhat I Ad. 
aſt touched. Thicdly, Recoveries or Judgments by dior b 

is meer Confeſſion, without Defence. ate yet of the fem 
n, ſame Nature, and to haye the ſame Reſpect, as o- ot iKccord. 
on ther Recoveries upon Trial or otherwiſe : for 1? 5: 57+ 


d, though 183. 


A 


The. Dice of 


though they may ſeem to be hot of the Nature of 
Recognizances, which be Jebitg rrcognire ; yet do 
y differ from them, in «hat here 2 Debe i is 4 
handed by a 3 which i is intended eue, 
and that thereſpre the Defendant cannot deny, i 
ut in caſe of a Recognizance it js not ſo, 
there uſually.no Action is Pd, nor Debt. ds, 
manded.  Fogrthly, The . F eig e& to 
bts Jadgment is not to be F e 
Veſt minſter-Hall, and be Lined to the fo 


Jem here, 'but way, and myſt extend i it ſelf 0 
e 


udgments in other Courts c of Record, vis in Ci- 
- and 1 owns corporate, having Power 
arter or Preſciſption to hold” Plea of 
above Forty Shillings, as in London, Oxford Rc 
For, ao there xecution cannot be © 570 of 
any other Goods than ſuch as be within the 10 
riſdiction of that Court; yet if the Record be re- 
moved into the Chancer its Certiorari, ry chence 


Quere of by Mittimas into one of the ee Execu- 


in a Writ 
of Annuity 


for wo tor ot bound in 


ages 


ment given; 


of Eng land. 


Judgment tion may be bad upon any Goods in apy e 21 


ak In caſe where. the 
ecognizance, and a Scire fa. 
cias brought painft big. 10 thereupon Judg- 

11 ſchough this Ju; dgment be not, 4% 
recuperet, as in Cale 05 Actions of Debt, but quad 
abeat executionem ; yet ſince Execution is the Life, 
ruie and Effect of all Judgments, this may now 
well I Ie. fof a Debt by 1 as d it. 


of Reetgrisanet: and Statutes. 


Aer unto Debts by Judgment are choſe by 
Statute or Recognizance to be regarded by 
the 


xecutor. And becauſe I find no difference 
of Priority or AIRY, between theſe two, 1 
**there- 


nee 


'%* — . ve. A. +5 


SR 7 


— rank them 6 Fees yet one Reaſon of 


ent given: to udpgments | before Statutes 
I Ho riſon's © | that at 15 5 1 A 


ee pon a in the Ki 55 
uk < ohe kv, carried in FIN 


ere, ; this * a, Af 1 

85 Fus *) 55 aoces e 987 $24.4 gn 

ke alſo another Reaſon, tot ot tatütes ire no 3 
ery OY at ions recorded 

= do I not find th be 5 1 diffetence | + 

Ptiorky of kehren. And in A the Star, 1s 

the more expedite Remedy, ſince therep 

Executign may be taken out with hour” a - 

facias os other Suit, Which cannot be n 1 Site ko 

of a Recognizance : for there, x a Year be paſt 

after the Acknowledgment po Execution can be 

ſued out againſt the Parey imſelf acknowledg. 


þ | 


ing it, without a Scirg facies firſt ſued 885 gainlt 


him ; and if he be d „then thoup h 5 ar 7 
not paſt, yet muſt a. Ferre 7 l 5 an 
thereupon the Executor Cefendanr may 
ſome Plea to bold off the Executiqn for 2 oy 
Put, this notwitftanding, the Executor ma) ſa. 
tisfie the Reco 2 before the Statute, at leaſt 1 
if he do it before Execution ſued thereupon ; r 
they ſtanding in 7 5 Degtee, it is at his E Elecdi — 4 
on to give Prece ency and Preſet ment to whe- en 3 
ther be will. Neither is it material | Which of „t Eitent 
them were firſt or mote ancient ; nor between is good. 
one Statute and oe doth the me or Anti- 

uity give any Advantage as touching the Goods, 
ond, as fin ag Lands of the Conuſor it 
doth; but as for his Gnods in the Hands of his 
Executor, whoſoever fuft getteth Hold of chem by 

his Execution, mall Have the Preferment. And a 
before ſuing of e the Executor may give — 


SEE A 
| Preeedence or Preferment to whom he will. But 
now ſome may object, that there is no Courſe nor 

Writ of Execution for any ſuch Conuſee againſt 

the Executor; and if fo, then Statutes-Merchant 

and of the Staple are in. vain ſpoken of, and it 

Bre Xo.294, i true that Maſter, Brook, after Chief Juſtice of 
& Star, the Common Pleas, in his new Caſe, proſeſſeth, 
Mar. 43- that he knew not any Remedy for the Creditor 
| out of the Goods of the Conuſor after his Death, 
But if this ſhould be ſo, the Law were very, de- 

ſective, ſince_the Subſtance of many, eſpecially 

of Merchants, for and among whom the Statute- 

Co.1.5.f, Merchant was provided, conſiſteth wouly more 
28. b. 4.30. in Goods than Lands: beſides, the Plea of Harri. 
 E:-R#.119. 4, Adminiſtrator” of the Goods of Sidney, in Bar 
of Greens Action of Debt upon an Obligation, 

viz, that the Inteſtate ſtood bound in a Statute- 

| Staple to FJ. S. and Green's Reply thereunto, that 

there were Indentures of Defeaſance, no Covye- 

nant whereof was broken, and the Reſolution. of 

the Judges, that the ſaid Matter in the Replica- 

tion was good to avoid the Defendant?s Plea ; all 

p. 32 El. this, I ſay, (and the Reſolution of the Judges of 
. the Common Pleas in that Caſe, and in the Cale 
between Pemberton and Barram, as alſo in the 

King's Bench by Popham and the reſt of the Judges, 

that Executors mult fatisfie Judgments before. Sta- 

tutes, and Statutes before Obligations) had been 

idle, and favouring of groſs Ignorance, if no Ex- 

ecution at all could be had againſt the Executor 

of him bound in a Statute; and then ſhould Green 

See Co l 5. have demurred upon the Plea of Harriſon, and 
91.Execur1- need not to have pleaded that other Matter: but 
99 Egeln none of the Judges or Serjeants ever conceiced any 
tor upon a ſuch Matter. That which there was replied, viz. 


Statute. Se- . 3 9 4 
ane, that the Statute was not forfeited, is here to be 


Calc. remem- 


* 
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remembred as good Matter both againſt Statutes 
and Recognizances ; and that whether the Re- 
cognizance have a Defealance, or a Condition 

not broken, ſo that the Recognizance is not for- ich 
ſeited. In none of theſe Caſes is the Executor 
hindred from Payment of Debts by Specialty, nor 
can he be juſtified or excuſed if by colour thereof 
he refuſe ſo to do: and indeed elſe might Cre- 
ditors be exceedingly defrauded by Recognizan- 
ces for the Peace, and of Good Behaviour, &c. 


4 


and fo by Statutes for F Covenants 
touching the enjoying of Lands, if theſe ſhould 


keep off the Payment of Debts ; and yet them- 


ſelves perhaps never be forfeited, nor the Sums 


become payable. 
. bebe, by Specially, 


TOW come we to Debts due by Specialty, 
N viz, Bond or Bill, (of which Nature the 
greateſt Number of Debts are.) Let us then ſee + 
what Courſe the Executor muſt or may hold for 
Satisfaction of theſe, admitting that the Teſtator 
ſtood not indebted to any Record, or that no 
Forſeiture is of any ſuch Debt, or that there bg 
Goods in the Executor's Hands above the A- 
mount of ſuch Debts by Record. This, 1 fay, 
dato, then according to the Rule, Proximus qui/- 

ve ſibi, the Executor may firſt ſatisfie himſelf of 
ach Debes as the Teſtator by Specialty owed 
him: For ſuch Debts are not releaſed by the Cre- 
ditor's taking upon him to be Executor to the 
Debtor; though, on the other fide, if the Cre- 
ditor make his Debtor Executor, this is a Releaſe 
of the Debt. Although it be given out or com- 
monly ſpoken in the Genera), that an Executor 

2 may 


F. 28. So if 


bet 


other TRIER 
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The Site? if 


WIN Ae ly Nele; Jer . . 36 BE 1 age 
W 


aytion. or - GOIN,» 55 t | 
25 im be 9 equal 1 fo 


15 Debts 35 to ot Heis, ICE 
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1 Wets f ir 8 Other 20 1.9 
arure, Judgment e or. Recop 1 0 4 a in 


whom de makerh 7 only by. Bond. of 
by: tk he not pay him. 

lelf, that is, by 1877 8 80 hitofelf leave them un- 
paid who 15 ate 8. An higher Nature; but 
there he Noe for Sathfaction both to them 
and higiſelf, heh is it not material which he fic 


payed. Now couching the Debts to other Men, 


the Executor hath Power to give Prefertnent in 
Payment to whom he will: So that if the Te- 


| ſtator leſt but 00 J. being indebted to 4. 100 /, 


22+ 
ck 
10. p. 78. 


and to B. 109 l. by ſeveral Obligations z the TH 


28 5 3 Dy. ect 15 Power © pay B bis whole Debt, ad 


to Kay Frith — unpayed any Part o lit 
Debt, ſo as he . not commenced any: Suit be- 
fore. Payment to B But yet herein 1 Diffe- 
rence Is to be taken and ob ferred by E 1 5 0 
that if the Time of Payment upon the Bond of 
B, were net come at the Time of the itoi's 
Death; then may not the Executors, & 2 5 i 
Money. to 5. become payable, pay | im, 2 


leave 4. unpaid, who! e Money was, preſently 


due. Yet if 4. torbear to. demand of ſue ſot hi 
Debt till the Debt of E become alſo pay able; 
then is it at the Will of 0K. Executor to pay whe: 
ther of them he will, ſo as the other may loſe 
yy whole Debt, if the Goods will not . ſuffice © 
y both. What if 4; have only by Mord de. 
HR his Debt, and fot by Suit, before the 
Debt to B. — payable; Whether * — 
inder 
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the Money co B. s pay able rend, then he⸗ 

leave. A. unpaid : 5 hereunto an may wor 

ſwereth negatively," making. 8 A Demand 22d wir! 
et he addeth, char er. WOE 


fore the Doty oe!” pogo 
xocutor can de — plend 
Pp. . payable, — Sole 


Jement befote that Time, after 2 


+ have pag enced 570 
Wes yet. if che 


25 


to he idle, and o wel Woe: . 


71 nll > 
120 . can get no 


and . before _ B. hach commenced” Spit upom w- 
his Bond then may Ms we 9, of, his A@Qi4 a | 
on, and 10 pay his Debt, leaving A. unpsid. But goes” 


of this I make. ſome Doubt, for, that I Hud in 9 

of King Edw. 4. ſome Admirrange that if 4, ha- 

ving a Tally: Patent, or other Warrant from the 

King, for Receipt of M Money of or from: à C 

ſtomer or Receiver, where other had like Wars 

rants before him, but. A. making the firſt Demandy 

now mult the Officer firſt pay him, or. elfe.him- 

ſelf ſhall become Dehtor to him, if he fieſt. pa 

others N — * were aſter made, thou 

they had Warrants before A. Likewite there 53 

7 7 me ſeems, ſome Admittance in the ſame 
bak, ,that the very Demand made by x Creditor 

of his Debt from an Executor, wha! hath then 
Aſſets in his Hands, doth entitle the Creditor- to 

recover. Damagęs àgainſt the Executor out of his 

own Goods: which if it be ſo, then doth” even 

the verbal Demand lay ſome Tie, or Obligation 

upon the Executor for Paymen..; But hereabout 

I lay down nothing peremptorily. We partly 

may diſcern by the Premiſſes how the Executor 

is to guide himſelf, in the Caſe where there bo 

vers Debts by Specialty all due and payable at the 41 £3. 2 

Teftator's Death, before any Suit commenced . __ 

for any of them: for in that Caſe clearly the firſt 238. IM 


verbal Demand gives not any Precedence, all be- E 4 
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5 H.7-27. ing due, and ſo ſtanding in equrl Degree. And 
” 14 J his is implied in many Books, un the Com- 
39 Eliz. in mencement of the Suit only that which entitles 
Faun Ion. © Priority of Payment, or at leaſt reſtrains the 
Co. lib. Intr. Election of the Executor. Yet, admit that one 
Bern Oreditor firſt doth begin Suit, if others alſo after 
by Conſeſ. ſue before he be paid, or have Judgment; now 
on is - cannot the Executor pay him firſt who firſt com- 
. an- menced Suit, but he who firſt hath Judgment 
orher, and muſt firſt be fatisfied. And the Executor may 
good and herein yield Help to one before che other, vis, by 
[. 143, 149- Eſſoins, Emparlances or dilatory Pleas to the one, 
5. 1 and by quick Conſeſſion to the other's Action; 
| for he is not bound againſt his Will to ſtand out in 
Suit, and expend Coſts, where the Debt is clear: 
nor is this Covin, but lawful Diſcretion, which 
Conſcience will alſo approve, ſome good Conſi- 
deration inducing, Nay, after Suit commenced, 
yet until the Executor have Notice thereof, he ma 
pay any other Creditor, and then plead that he 
hath fully adminiſtred before Notice. Nor is the 
Sheriff 's Return of Summons or Diſtreſs ſufficient 
Cauſe of Notice; for the Summons mighe 5 
haps be upon his Land: but if it were to his Per. 
fon, it is Notice ſufficient; and then, to fave him. 
ſelf he muſt ſay, that he was not ſummoned till 
ſuch a Day before which he had fully adminiſtred. 
Yer, doubtleſs, the Executor may be arreſted at 
the Creditor's Suit in ſome ſort, which yet ſhall 
be no ſufficient Notice of this Debt, As for the 
n if he be ſued by Latitat out of the King's 

ench, this, ſuppoſing a Treſpaſs, gives no No- 
tice of a Debt, ſo alſo of a Szbpzenz out of the Ex- 
chequer ; but the Original returnable in the Com- 
mon Pleas expreſſeth the Debt, and ſo in ſome 

| ſort doth the Proceſs thereupon.” And 7 * i 
| __ keems 
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ſeems by ſome Books, that if it be laid in the 
ſame County where the Executor dwells, he 80 alf was 
muſt take Notice of it at his own Peril. But _ 25 
this I take not to be Law, nor is there any great 
Opinion that Way: And although, to make it 
more clear, the Executor in King Henry the 
fourth's Time, eſtranging himſelf from Notice 
of the Suit before Payment to others, did alledge, 
that the Action was laid in a foreign County} 
that is no great Proof, that if his Abode had been 
in the County where the Action was brought 
he muſt have taken Notice; but thus it was clear- 
er, and a Surpluſage hurts not, f BD 
No between a Debt by Obligation and a 
Debt for Rent or Damages upon a Covenant 
broken, I conceive no Difference, nor any Pri- 
ority or Precedency; but it is at che Executor's 
Diſcretion to pay firſt which he will, as if all 
were by Bond. So alſo of Rents behind and un- 
paid, as I conceive; but touching them, princi- 
pally intending Rents upon Leaſes for Years 
divers Conſiderations are to be had, and ſome 
Diſtinctions to be made. As firſt, between Rent 
behind at the Time of the Teſtator's Death, of 
which that before ſaid is to be underſtood, and 
that which groweth behind aſter; next between 
Suit for the Rent by Action of Debt, and Diſtreſs 
and Avowry, As to the firſt Difference, if the 
Rene grew due ſince the Teſtator's Death, then 
is it not accounted in Law the Teſtator's Debt; 
for only ſo much is in Law accounted Aſſers to 
the Executor, as the Profits of the Leaſe amount- 
ed to over and above the Rent; fo as for that 
Rent ſo behind tlie Executor himſelf ſtands Debe- 
or, as hath" been reſolved, and therefore he is 
ſuable in the Deber _ Det inet · — 
1 ent 
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The-Offce of 
Rent behind in the Teſtator's Life, and all other 
he Debts of the Teſtator, he muſt be ſued in the 
Lerinet only. Hence it muſt follow, as it ſeems, 
that an Executor ſued for Debt upon a Bond or 
Bill cannot (except in ſome ſpecial Caſes) plead a 
Payment or Recovery of Rent grown due ſince 
his Teſtator's Death; though of Rent behind at 
the Time of his Death it be otherwiſe, And yet 
here again another Difference or Diſtinction is 
to be taken, vix. where the Profits of the Leaſe 
exceed the Rent, and where the Rent. is greater 
then the yearly Value of the Profits; for even 
there, as elſewhere is ſhewed, the Executor, if 
he have Aſſeti, is tied to the holding of the Leaſe 
and Payment of the Rent, and conſequently, 
doth ſo much of that Rent as exceeds the yearly 
Profit ſtand in equal Degree the Teſtator's Debt, 
with other Debts by Specialty. And yet again 
to re · conſider this Point, what if the Debts of 
the Teſtator by Specialty payable preſently at 
his Death, or before the Time that any Rent can 

ow due upon this Leaſe, ſhall amount to the 
all Value oſ the Teſtator's Goods; may not then 
the Executor, though he do not pay thoſe Debts 
heſore the Rent · day, (for that would make the 
Caſe clear). waive the Term? For if he may, 
then haply if he do not ſo, but ſhall by Payment 
of any of this Rent want Goods to pay any Part 
ol the Debts by Specialty, it may lie upon him- 
e and his own Goods, as happening by his 
own Default. But on the other Side it may be 
ſaid, chat he could not waive it ſo long as he had 
Aſſets, becauſe thereby he ſtood equally liable to 
be that Debt, being once due, as the other 


ebts by Specialty : On the other Side it may be 
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that Point unreſolved, let us next ſee 
ſome caſe, though the Rent exceed not the y 
ly Value of the Land, yet even that payable aſter 
the Death of the Teſtator may not ſtand in moſt 

Part, if not wholly, upon the Teſtator's Score, 
as his Debt, as well as if it had been payable be- 
fore his Death. Poſato then that the Whole or 
half Yeat's Rent is payable at the Annunciation.of 
our Lady, and that the Teſtator -dieth- two or 
three Days, or ſame like ſhort Time, before that 
Feaſt; now certainly ſhould the Law be unrea · 
ſonable, if it ſhould lay this Debt upon the Execu- 
tor's Shoulders; in reſpect of thoſe few Winter · 
days Profits wich he took. But ſurely, ſince 
the taking of the Profits induceth the Law to lay 
the Rent upon his Executor as bis own 
therefore, as where the Executor had the Pro 
for the whole Lear or half Near, except ſome 
few Days incurred in the Teſtator's Life. time, 
thoſe few Days will be untegarded, according to 
the Rule, De minimis non eurat | Lex, and the 
whole Rent ſhall- lie upon the Executor as his 
own Debt; ſo on the contrary: Part, when the 
whole year or half Lear's Proſit, except ſome 
few Days, incurred after the Teſtator's: Death, 
the Rent, becoming payable'ſo inſtantly aſter the 
Teſtator's Death, muſt in reaſonlie-wholly upon 
the Teſtator's Eſtate, R to me it ſeems. 
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if to this I add, chat the Teſtator*s'Cattle where-' 
with the Ground was ſtocked do depaſture and 
devour the Profits all the Time aſter the Teſta- 
tors Death, till the Day of Payment of the 
Rents? Nay, if the Rent were pay able at Mich. 
and the Annunc. and the Teſtator dies a ſew 
Days after Aich the Rent being of or near the 
Value of the Land, it will then be hard that the 
Executor ſhall for this Winter- profit pay the 
Rent out of his o] Purſe, eſpecially if the whole 
Year's Rent be payable at that one Day, as in 
ſome Caſes it is; or if the whole Veatr's Profits 
were taken in the Summer, as in caſe of a Leaſe 
of Tithes: It is fo alſo of Meadow-grounds, uſu- 
ally drowned'in the Winter. So it the Leaſe be 
then to the End, not having a Summer Half. year 
to ſucceed and make. Amends for the Winter: 
Or if the Winter Half. year be the later Half, 
the Leaſe beginning at Lach. day, ſo: that there is 
but a Summer ſor each Winter following, and 
not any for the Winter paſſed. Of like Conſide- 
ration with theſe is the Caſe of a Leaſe of Woods 
for a Rent, which being fellable but once in eight 
or nine Leats, now if the Leſſee having made 
the laſt Sale and Felling before his Death, the 
Law ſhould caſt the , ent upon the Executor's 
own Eſtate for the Time future, it ſhould lay 
Loſs upon him; which is againſt Reafon, and 
contrary to the Nature and Diſpoſition in the 
Law, even in this Particular; as appears by this, 
that ſhe enables an Executor to pay himſelf before 
any Debt of equal Nature, fo as ſhe more tenders 
an Executor's 'ladempnity than any othet Credi- 
tor's. Therefore | think that, with and upon 
the Differences above ſhewed, even Rent * 
eee e eee OWE 
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due after the Teſtator's Death may in ſome Caſes 
be the Teſtator's Debt, <p meer equally with. 
Debts by Bond. But here I conceive, that if the 
Executor were in ſuch Caſe of Deſtitution of 
Aſs as might juſtify his waiving of a Leaſe over-' 
rented, he then may waive the Term's Reſidue; 
becauſe for the Future the Profits will come ſhort 
of anſwering the Rent, though at the firſt, and 
ſo in the Total, the Profits did exceed the Rent. 
And if for want of waiving where he might, this 
Rent fall upon him, the Payment thereof would 
be no Excuſe againſt another Creditor, nor as to 
him be a good Adminiſtration; for Ignoramtis 
Furis non excuſat, This is pertinent to our preſent 
Conſideration, which Debt may with Safety be 
paid, leaving another unpaid: And the Hazard 
of Executors, by Ignorance of the Law, hath 
been a 2 Motive to my Writing theſe 
Diſcourſes in Engliſh. Hitherto we have only 
conſidered, as I think, of Rents as they be reco- 
verable by Action of Debt. Now let us ſee if 
there may not be ſomewhat different Confidera- 
tions touohing diſtraining for Rent, and fo com 
ing to recover it by Avowry. - Put we chen the 
Cafe that an Executor hath fully adminiſtred in 
Payment of Debts by Bond, and after the Leſſor 
or Reverſioner cometh and diſtraineth for Arrea- 
rages of Rent due in the "Teſtator's Life; can 
the Executor in Bar of the Avowry plead fully 
adminiſtred, as he might have done if an Action 


of Debt had been brought for theſe Arrearages? 


Doubtleſs, 1 think no; nothing ſhall hinder the 

Levying of the Rent upon the Land, as long as 

it is enjoyed under the Title of the Leaſe, except 

the Land come — . 
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ſion no Diſtceb can be taken. 1 chink therefor 


that 

Purſe co the Value of this (for ſo I intend 
the Caſe, and elſe could he an ave fully admi- 
niſtred, as in the Caſe was put) ſhould: have aba- 
ted in the Price and Valuation of the Leaſe as well 
the Artearages of Rent, as the Rent n 
payable, both being — leviable upon the 
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Payment of this Arrearage : But if, truſting to 
the Power of an Executor and to the Plea of 
fully adminiſtring he did not fo, but disburſed in 
reſpect of the Leaſe, to the full Value without ſuch 
Abatement, he muſt bear the Loſs of his own 
Ignorance. He might alſo another Way have 
helped - himſelf, viz. by Payment of that Arrea- 
"ey leavipg other Debts by Specialty unpayed. 
And what if Jule were pependly commenced up- 
on the Teſtator's Death, before he could ma 
Payment of the Rent behind? Whether might 
the Executor then plead this for Rent, as 
he might a Debt by 4 > 21 or Statute? Sure+ 
ly.. metbinks. it's probable that he might, becauſe 

It is a, Debt from which he cannot be freed by 
Payment of che other Debt ſued for by N 
I the Reverſioner would alſo commence Suit be- 
ſore judgment had for the Creditor by alty, 
. Sy the Executor he] , himſelf 
his ARtion.firſt ;; Bur t is perhap! the Re. 
r would nat Panos: ſale; for lince 
oy way th others might get Judgment before 

bim, and lo he might Joſe both his Suit and bis 

— whereas bolck himſelf to the Courſe of 

Jiftreb, the Leaſe continuing, he hath Land at 
he mots Tor bs Webs. (What if be df an 


avow? 


the Execator, who payed ous. his own 
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mm Executoz. '**., 
avow? May not now the Exeutor pay him, or 
at leaſt confeſs his Action or Avowry, fo as he 
firſt having Judgment may firſt be ſatisfied? Sure · 
ly after Suit commenced I fee not how the Credi- 
tots by Bond can fo be prevented, at leaſt with- 
out Judgment had for the Rent, yea though ſuch 
a Judgment be had; yet becauſe the Judgment in 
that caſe is not, char he ſhall recover the Sum 
due for Rent, but only that he ſhalt have a Return 
to the Pound of the Cartel diſtrained tor the Rent, 
it is queſtionable whether the Payment thereupon 
of the Rent ſhall prevent the Judgments after had 
in the Suits upon Bonds. But I think it ſhalt; 
becauſe although it be not an expreſs Recovery of 
the Rent, yet it is ſuch a Judgment compullor 
for the ſame as makes the Payment inevitable and 
of Neceflity. And where before we have made 
the Queſtion only between the ſaid Rent · debt, 
and the Debt by Obligation ; let us now put tt 
Caſe between the Rent-debt, and the Debt by 
Statute of judgment. If then the Leſſor, after 
Death of the Leſſee, diſtrain for the Rent be- 
hind, part of the Teſtator's Cattel, and after * 
there come a Writ of Execution upòn a 8 31. Atrain- 
or Statute of the Teſtator's; whether half theſe 57 0,9 
Beaſts in the Pound for Rent be delivered in ſtrained 
Execution, or not; admitting that without them on oe. 
there be not Goods ſufficient for Satisfaction of the biſtreſi. 
the Judgment ot Stature? And ſurely 1 think they V. Der. 
cannot be delivered in Execution. Firſt, For 
that they are in the Cuſtody of the Law, as in 
StringfeRow's Cale, though there the King's Pre- 
rogative overtopped that Point. Yea, ſo I think, 
though they be replevied, for that chey are to be 
returned to the Pound, if Judgment pals for the 
Avowant, to which purpo 4 Security is given; fo 

4 as 
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that the Executor, who Lead out 7 T * 


Purſe to the Value oſ this for ſo 


the Caſe, and elſe could he not 2 uh ad admi- 


niſtred, as in the Caſe was put) ſhould have aba- 
od in the Price and 1 of the Leaſe as well 


the Artearages of Rent, as the Rent W 
fa, both being equally leviable upon the 
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Payment of this Arrearage: But if, truſting to 
the Power of an Executor and to the Plea of 
fully adminiſtring he did not ſo, but disburſed in 
reſpect of the Leaſe, to the full Value without ſuch 
Abatement, he muſt bear the Loſs of his own 
Ignorance. He might alſo another Way have 
helped himſelf, viz. by Payment of that Arrea- 
"ey leaving other Debts by Specialty unpayed. 
And what if 


Ful were preſently commenced u 
on the Teſtator's Death, before he could ma 
Payment of the Rent behind? Whether might 
the Executor then plead this Debt for Rent, as 
he might a Debt by j 1 or Statute ? Sure · 
ly..metbinks it's probable that he might, becauſe 
it is a Debt from which he cannot he freed by 
Payment of che other Debt ſued for by N 
If the Reverſioner would alſo commence Suit be- 
tore Judgment had for the 718 by 21 
+ might the Executor hel 
g. his Action ſirſt: 1 t pon . Re- 
Jane would nat GC jg ſale: for him, ſince 
: 0K hs rh . t get Judgment before 
him, an ole. both his Suit and his 
ebt; ar himſelf to the Courſe of 
iffrels, the Leaſe continuing, he hath Land at 
* l n > oaths he diſtrain and 
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avow? May not now the Exeutor pay him, or 
at leaſt conſeſs his Action or Avowry, fo as 
firſt having Judgment may firſt be ſatisfied? Su 
ly after Suit commenced I fee not how the Credi- 
'tors by Bond can fo be prevented, at leaſt with- 
out Judgment had for the Rent, yea though ſuch 
Judgment be had; yet becauſe the Judgment in 
that caſe is not, chat he ſhall recover the Sum 
due for Rent, but only that he ſhalt have a Return 
to the Pound of the Cattel diſtrained tor the Rent, 
it is queſtionable whether the Payment thereupon 
of the Rent ſhall prevent the Judgments after had 
in the Suits upon Bonds, But I think it ſhall; 
becauſe although it be not an expreſs Recovery of 
the Rent, yet it is ſuch a Judgment compulſory 
for the ſame as makes the Payment inevitable and 
of Neceflity. And where before we have made 
the Queſtion _ only between the ſaid Rent debt, 
and the Debt by Obligation; let us now put the 
Caſe between the Rent-debt, and the Debt by 
Statute or Judgment. If then the Leſſor, after 
Death of the Leſſee, diſtrain for the Rent be- 
hind, part of the Teſtator's Cattel, and after 515/614; 
there come a Writ of Execution vpdn a 8 31. Atrain- 
or Statute of the Teſtator's; whether ſhall theſe 527 . 
Beaſts in the Pound for Rent be delivered in ſtrained 
Execution, or not; admitting that without them urn »or 
there be not Goods ſufficient for Satisfaction of thebiſtreſt. 
the Judgment of Statute? And ſurely 1 think they i. Dyer. 
cannot be delivered in Execution. Firſt, For | 
that they are in the Cuſtody of the Law, as in 
StringfeNow's Cale, though there the King's Pre- 
rogative overtopped that Point. Yea, fo I think, 
though they be replevied, for that they are to be 
returned to the Pound, if von paſs for the 
Avowant, to which purpoſe Security is given; fo 
4 T6 


132 . The Office of 
| as they are but in the Caſe of a Priſoner bailed, fre 
who ſtill is in ſome Sort in Cuſtody, Secondly, for 
For that this Rent incident to and deſcendible me 
with the Reverſion, breeds a Debt of a real Na- Gi 
ture, and ſo of more Dignity and Worth than Te 
Debts perſonal, - Thitdly, For that the Land let ſtr 
| 8 in a fort Debtor ) ſtands chargeable with this thi 
Diſtreſs from the very Time of making the Leaſe, Fo 


as either by Contract real of Quid pro quo, or ra» to 
ther by an Operation of Law or legal Conſtituti- L; 
on, or ancient Cuſtom of the Realm, without he 


any Contract of Perſons. Laſtly,. For that the Le 
Leſſor doth not diſtrain the Cattel therefore, or dit 


in that reſpect, for that they are or were the Pa 
Goods of the Teſtator, but for that he found them up 
le vant and couchant upon the Land which muſt to 


afford his Rent, or a Diſtreſs for it if behind : So the 
as if they had been any Under-Tenant's or the 
Stranger's Cattel, they might have been diſtrained. Ste 
Some may perhaps object this Reaſon why theſe hir 
impounded Cattel ſhould be delivered in Executi- Re 
on, viz, for that where otherwiſe the Creditor the 
by Statute or Judgment ſhould loſe all, or Part of be 
his Debt, yet by this Relief done to him ſhall not the 
the Leſſor loſe his Rent, for that he may at any ſin 
Time after diſtrain any Goods or Cattel found up- ple 
on the Ground at any Time during the Continu- Ste 
ance of the Leaſe. But here, beſides the Point of mc 


Delay and Stay for this Rent, which to many is be 
the ſole Means of maintaining their Houlholds Bu 
and Families, this farther is conſiderable, that per- Ex 
haps the Leaſe may be near expiring, perhaps ſo ter 
highly racked. and rented even to or above the por 
Value, as that the Executor having his Teſtator's ple 


Stock taken from it, and him by Execution, will 
nor ftock it any more, and ſo the Land lying 
my re 


an Executoz. | 
freſh, if the Leſſor, ſhall loſe the Benefie-of- his 
former Diſtreſs, he ſhall. be perhaps without Re- 
medy for his Arrearages of Rent. And if the 
Caſe were of a Diftrels for Rent behind aſter the 
Teſtator's Death, I conceive, though not ſo 
ſtrongly, for moſt of the Reaſons above ſaid, that 
the Law would be all one as in the other Caſe: 
For though in this Caſe Reſpect ſhall not be had 
to the Executor's Loſs upon whoſe Goods the 
Law caſts this Debt, though not the other; yet 
here the Point of Loſs muſt fall eicher upon the 
Leſſor loſing his Diſtreſs, or upon the other Cre- 
ditor by e Record loſing wholly or in 
Part his Debt. And in Reſpect of this local Tie 


upon this Land for Payment of the Rent, where 
to even the Fealty of the Leſſee and Tenure of 


the Land bindeth him, I think no Act that 
the Leſſee can do by entring into Bonds or 
Statutes, ot having Judgment againſt him, can 
hinder the Leſſor or Reverſioner from taking his 


133 


Remedy upon this leaſed Land for the Rent 


therefore due; but rather any other Creditor ſhall 
be a Loſer in his Debt. Doubtleſs, if in Bar to 
the * ſor this Rent due, either beſore or 
ſince the Teſtator's Death, the Executors will 
plead, that the Teſtator was indebted 10007. by 


Stacute, Recognizance, -or Judgment, which is 


mo e than all his Goods amounted unto; it will 
be no good Plea, but may be demurred upon. 
But how the Remedy to recover Rent agaiaſt 
Executors in caſe. of Aflignment hath been ex- 
tended farther, Oc. you may fee in Vemr. Re. 


ports, 2 Part 209. 3 Leon. 295. | What if he % N.. 


plead fo much Debt of Record to the Crown? 
in any other Court than in the . 


Pledg. 3 1. 
Surely I doubt whether this Plea will be allowed 


— 
= 
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The Omte ol | 
if theſe Arrearages of Rent ſhall be levied upon 
the Land, fo as either the” Executor muſt pay it, 
or loſe the Cattle diſtrained by a Return irreple- 
viſable, and then ſhall not have ſufficient to ſa- 
tisſy the Debt to the Crown; I fee not how he 
ſhall well eſcape, when purfued in the Exche- 
quer to make np this Crown-Debt out of his own 


- Parſe, which is hard. For this we may pitch up- 


on as a Maxim and Principle, That an Execu- 


tor, where no Default is in him, ſhall not be 
bound to pay more for his Teſtator than his 


Goods amount unto. Again, it is a Rule, that 
where nothing is to be had, vis. juſtly to be had, 
the King loſeth his Right: And our Books tel 
us, the King's Prerogative muſt not do Wrong, 


So Bratton. Poteſf as ejus Juris eft, non injuriæ: nam poteſtas in- 


juriæ non eſt Dei, ſed Diaboli. On the other ſide, 
it may be ſaid, that if Land leaſed come to the 
King by Grant, Outlawry, or otherwiſe, the 
Rent reſerved cannot be diſtrained for; and 
therefore it is not very unreaſonable nor incongru- 
ent that the King's Intereſt for his Debt ſhould 
make the Diſtreſs of a Subject ſtand by, and 
give Place. This therefore among other of the 
remiſſes do 1 leave as a Quære: Nor is it al- 
together unprofitable either for an Executor or 
Creditor to know what Ways and Paſſages, what 
Caſes and Contingents be doubtful and hazardous. 


And if in theſe unbeaten Paths, where our Books 


and Relations have held me forth no Light ex- 
preſs or particular, I have erred in, mif-refolving, 
or mifling to reſolve; I hope I ſhall without Dit- 


ficulty obtain Pardon. By Stat. 8 An. No Goods 


on Lands leafed for Lives, Years, at Will, or o- 
therwiſe, ſhall be taken by Vertue of any Execu- 
tion, unſels the Party faing ſhalf, bef re Removal 


of 


an Executo).- 

of the Goods, pay to the Landlord all Rents due, 
not exceeding one Year's' Rent. 

- Now let us conſider of Aſſumptions or Pro. 
miſes made by the Teſtator upon good Conſide - 
ration; the Performance whereof, or making Re- 
compence and Satisfaction for not Perſorming, 
doth lie upon an Executor, as before is ſhewed. 
Theſe thereſore are to come behind, and give 
place unto all the former ; ſo as an Executor 
this way, or for cheſe ſued, may plead Debts by 
Specialty, Rent, & c. amounting to the whole ce. 1071 
Goods. And yet theſe Debte by Contract or gu. 


A 


9. f, 
Aſſumption expreſs, are to be ſatisfied before Le- 2 a 
gacies be to be had. Firſt, becauſe by the Com- O. 
mon Law of the Land thoſe are recoverable and 
ſo are not Legacies. Next, becauſe, as our Books 
ſpeak, it concerns the Soul of the Teſtator to 
have 45 alienum, all Duties and Debts to other 
Men, ſatisfied before the Debtor's voluntary Gifts 
or Bequeſts. Alo thoſe Debts by Aſſumption co. 146. 9. f. 
or ſimple Contract are to be ſatisfied before the 32; 2 .. 
reaſonable part of the Wife or Children; to which and fol. 94. 
by Cuſtom. in ſome Counties they are entitled. Den“ Caſe 
See 21 Ed. 4. 21. and 2 Kd. 4. 13. and 2 Hen. 6. 

16. And note, that in ſuch an Action the 
Caſe, it is not of Neceſſity to lay or ſet forth in 
the Declaration that che Deſendant hath Aſſet: to 
pay all Debes by Specialty, and this alſo ; bur if 
there want, the Defendant muſt alledge that in 
* Excuſe, for elſe it ſhall be preſumed that he 

ath Aſſets. S0 alſo in an Action upon a Caſe 
grounded upon the Executor's own Aſſumption 
to pay his Teſtator's Debt: And yet, as the Lord 
Coke conceives, and upon good Reaſon, as to me 
it ſeems, if the Executor ſo promifing had not 
Aſſets ſufficient in his Hands to pay this Debt pro- 


miſed, 


The Office ot 
iſed, he pleading Non Aſſumpſit, ma give that 
in 9 for then the — — ſaileth; 
as alſo if- there were no ſuch Debt due, fince the 
Plaintiff could not have recovered if he had ſued, 
and ſo his Forbearance to ſue, was no valuable 
Conſideration. br i Ears, e 


x 
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CHAP. MII. 


HAT which St. Paul of Diſpenſers Spiti - 

tual. (who are as it were the Executors of 
the laſt Will and Teſtament of our Saviour Cbriſ) 
doth ſay or enjoyn, viz. that they muſt be found 
faithful; the ſame is required of theſe-leſs or in- 
feriour Diſpenſers, the Executors of Men's Wills; 
and hereof they are to be regardful, not only in 
reſpeR of eſcaping Damage to their own Eſtates, 
but more eſpecially in of an Oath which 
divers of our Books mention to be taken by Ex- 
| ecutors. And in one of the Books of Relations 
of Caſes, in the twentieth Year of H. 7. his Time, 
there is an; Expreſſion of ebres Things whereto 
the Office of an Executor tieth him. 1. To do 
truly, and thereto are they ſworn, ſaith this Book. 
2. To be diligent, viz. with Sedulity to attend 
the Diſcharge of the Truſt. 3. To do lawfully ; 
nor well can this later be without Knowledge 
what is lawful or required by the Law. Now 
what is farmecly ſaid of the right Method and 
Order of Payment of Debts, diſcovereth in much 
part how, and by what ways an Executor may 
waſte and miſpend his Teftator's Goods, and con 

| ſequently 
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incur” a 5 ns ſo" make bis 
own Goods liable. But of that more fully and  ' 
particularly by it ſelf. And herein we will con- | 
ow of theſe Parts. | 
What ſhall be laid to: be a Waſting or De: 
rating and how many ways that may ons 
. _— this Act be charged to yield 


= — Tall rake the: Benefit or Advantage 

4. How ſar, or in what Meaſure the Advan- 
rage ſhall be taken. 

GG What Way, or by what Means it ſhall be 


As to the firſt, this Waſting is done n 
ways. 1. By the Executor his plain, palpable 


— _—_ iving, ſelling, ſpending or' conſum- 
Tela 2 aſter his own Will, 
Pon 


yable and unpa 
3. By the _ formerly 1 of, 1 | 
not —_— Method and Order of 
Payment. Dy can —_ to a Legatee having 
* 


2 Thing yed. 
of the + han hh hor, v2 


ſelling 
lue; for (be the 1 what it will, 


ind let him fell for what he will) he muſt ſtand 
charged to the beſt and utmoſt Value towards 

the Creditors. Yet if upon a Judgment againſt | 
the Teſtator or the Executor, the Sheriff 1 ſome 
of the Teſtacor's Goods at an Under value, this is 

no Vaſtation of the Executor; for this Difference 

Hady Chief Baron makes. But ſince an Execu. 


tor may haply prevent this Act of the Sheriff, 
paying the due Sum upon Sale of te Terk 


| fide, itan cutity to che Debtor, that he ſhall not be ſued 


The Office: of Wo 
Goods at the beſt Value or otherwiſe, he is to be 
blamed to leave it to the Conſcience of the She- 
riff or Under. Sheriff rather. 6. And laſtly, this 
may be done to the Executor's Smart by undue, 
viz; nat legal, diſcharging of any Debt or Duty 
pertaining to the Teſtator, and that divers ways 
requiring Heedſulneſs. As if an Executor a 
Bond of two hundred Pounds forfeited ſar Pay-. 
ment of 100 J. accept the Principal, or perhaps 
alſo ſome Uſe, Coſts, or Damage, and give Re- 
leaſe or Acquittal of the whole forfeited Band, 
or of all Actions, or upon Record acknowledge 
Satisfactioo upon judgment had ; this is a Waſting 
of fo much as the penal Sum is more than is ze« 
ceived, and ſo far his on Goods ſtand liable to 
Creditoss not ſatisſied ; and ſo doubtleſs is it, if 
de do but give up the Bond, having no judgmönt 
upon it, theugh he neither make Releaſe, nor ac» 
knowledge Satis faction. But his verbal Agree» 
mant to tequite or ſue ſot no mote, or his giving 
a Nate of Receipt ſor ſo much as he hath recei- 
ved, ar delivering of the Bond into a Frietid's 
Hands, or into a Court of Equity in way 
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Se. 
tor more, is no Devaſtation, ſinee ſtill the reft in 
Law remains que and ſuable. So this ſets no 
mare upon the Executor's Score than be 1 


But let him take heed of Releaſing, except 
he ſute there he no other Debts demandable. 
anly is there danger in Releaſing of Dehts, but of 


© burot 1104 Treſpaſs or other Cauſes of Action alſo. As if 


ane take away Goods from the Teſtetor, or from 
his Executor; if the Executor make hin a Re- 
leaſe, this is a Devaſtation, and makes his own 
Gaods liable to the whole Value of the Goods 
releaſed; as appears by Rufes Caſe, COD 


S 
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an Executoꝛ. 
Releaſe of an Infant Executor, to one who had 
taken and committed to his uſe Jewels and Goods 
of the Teſtator, being , the Releaſe was 
therefore held void in reſpe& of Nonage ; for that 
if it ſhould have ſtood good, it had amounted to 
a Devaſtavit, and made the Executor's own Goods 
liable; which, his Inf conſidered, had been 
hard: Another way of diſcharging, dangerous 
to Executors is, fubmitting Matters of Debt or 
Duty, or touching Goods taken away, to Arbi- 
trement. For if bythe Award of the Arbitrators 
the Debtors or Wrong-doers be diſcharged or ac-. 
quitted without making full Recompence, the reſt 
of the Value will (as to other Creditors) ſit upon 
the Executor's Skirts, becauſe it was their volun- 
tary Act thus to ſubmic it to Arbitrators. Thus 
may Executors fall under Prejudice, not only by 
wilful Waſting or unfaithful Miſcarriage, (where- 
in they are not to be 22 but through 852 


tancy and Unskilſulneſs alſo. Nay, I may ſay truly, 
that it is very hard tor Executors in 
to walk ſaſely: For beſides that, to find out all 
Judgments. and Recognizances by, or againſt their 
Telſtators, is of fome Difficulty more than ſor Sta- 
tutes, whereof by Search in an Office Deſery may 
de had; yet with this Difference, that Statutes. 
Merchant and Statutes-Staple may be, and. ſtand 
effectual againſt Executors, though not inrolled ; 
albeit againſt Purchaſers of the Conulor's Land 
they be not of Force, if Neglect be of Inrolment 
within three Months. But where Statutes or Re- 
cognizances lie for Performance of Covenants up- 
on Sale or Leaſe of Lands, — 1 
ments, or otherwiſe ; how hard is it ſor -Executors 
to know whether any Covenant be broken or 
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Goods at the beſt Value or otherwiſe, he is to be 
blamed to leave it to the Conſcience of the She. 
riff or Under. Sheriff rather. 6. And laſtly, this 
may be done to the Executor's: Smart by undue, 
wiz; nat legal, diſcharging of any Debt or Duty 
pertaining to the Teſlator, and that divers ways 
requiring Heediulneſs. As if an Executor upon a 
Bond of two hundred Pounds forfeited ſor Pay- 


ment of foo d, accept the Principal, or perhaps 


alſo (ome Uſe, Coſts, or Damage, and give a Re. 
leaſe or Acquictal of the whole forfeited Band, 
or of all Actions, or upon Record acknowledge 
Satisfaction upon judgment had ; this is a Waſting 
of fo much as the penal Sum is more than is te- 
ceived, and ſo far his on Goods ſtand liable to 
Creditors not ſatisſied; and fo doubtleſs is it, if 
he do but give up the ond, having no Judgmbnt 
upon it, theugh he neither make Releaſe, nor ac» 
knowledge Satis faction. But his verbal Agree» 

men: to tequite or ſue ſot no mote, or his giving 

| a Nate of Receipt ſot ſo much as he hath recei- 
13E.3.Ftz. ved, ot delivering of the Bond into a Frietid's 
91. Ane Hands, or into a Court of Equity in way e Se- 


fide, it an curity to che Debtor, that he ſnall not be ſued 


be Fey. for mote, is 0 Devaſtation, ſince” ſtill the reſt in 
rn of Law temains que and ſuabſe. So this ſers no 
110 / ger mote upon the Executor's Score than he receiyed. 
d Bend of But let him cake; heed of Relsaſing, aucept he 
og he ſute there be no other Debts demandable. Nor 
A dminiſt anly is there danger in Releaſing of Debts; but of 

© burot 1104 Treſpaſs: or other Cauſes of Action alſo. As if 
27 H 4.5. Ine babe away Goods from the Teſtstor, or from 
his Executor; if the Executor make him a Re- 

leaſe, this is a Deyaſtation, and makes his own 

Gaods liable to the whole Value of the Goods 


releaſed; as appears. by Ruſſels Caſe, where» Ihe 
Abbot me * Releaſe 


— r eee 


an Exetutoꝛ. | 
Releaſe of an Infant Executor, to one who had 
taken and committed to his uſe Jewels and Goods 
of the *Teſtator, being „the Releaſe was 
therefore held void in r« of Nonage; for that 
if it ſhould have ſtood good, it had amounted to 
a Devaſtavit, and made the Executor's own Goods 
liable; which, his Infancy conſidered, had been 
hard. Another way of diſcharging, dangerous 
to Executors is, ſubmitting Matters of Debt or 
Duty, or touching Goods taken away, to Arbi- 
trement. For if by the Award of the Arbitrators 
the Debtors or Wrong-doers be diſcharged or ac-. 
quitted without making full Recompence, the reſt 
of che Value will (as to other Creditors) ſit upon 
the Executor's Skirts, becauſe it was their volun- 
tary Act thus to ſubmit it to Arbitrators. Thus 
may Executors fall under Prejudice, not only by 
wilful Waſting or unſaithſul Miſcarriage, (w 
in they are not to be * but through 
tancy and Unskilſulneſs alſo. Nay; I may ſay truſy, 
that it is very hard for Executors in ſome Caſes 
to walk ſafely; For beſides that, to find out all 
Judgments. and Recognizances by, or againſt their 
Teſtators, is of ſome Difficulty more than ſor Sta- 
tutes, whereof by Search in an Office Deſcry may 
be had ; yet with this Difference, that Statutes. 
Merchant and Statutes-Staple may be, and ſtand 
effectual againſt Executors, though not inrolled ; 
albeit againſt Purchaſers of the Conuſor's Land 
they be not of Force, if Neglect be of Inrolment 
within three Months. But where Statutes or Re- 
cognizances lie for Performance of Covenants up- 
on Sale or. Leaſe of Lands, Marriage-Agree+ 
ments, or otherwiſe ; how hard is it ſor Executors 
to know whether any Covenant be broken or 
not? How hard to be ſure they — 
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Bills, Covenants and Articles in Writing, made 

and kept by others, whereby any Money is due 

and payable before Debts by Contract or 'Lega- 
cCies, as alſo all Promiſes or Debts by Contract 
payable before Legacies? Por the Law hath pre- 
ſcribed no Time ſor their Claim and Demand; 
and whether ſome ſuch Thing or Mean of Pub- 
lication were not fit to be enacted, let the Judi- 
cious conſider. To attain to this Knowledge of 
the Teſtator's Debts, I remember that it is by 
the Lord Brook reported, that in King Huy the 


Fighth's Time, Sir Edmund Knightly, being Execu- 


tor to Sir William Spencer, made Froclamation in 
certain Market- Towns, that the Creditors ſhould 
come by a certain Day, and claim and prove 
their Debts; but he for this was committed to 
the Fleet, and ſined For that none may make 
Proclamation, ſaith the Book, without Warrant 
or Authority from the King, except Mayors and 
ſuch like Governours of Towns, who by Privi. 
lege or Cuſtom may ſo do. But the Dangers are 
only where there is not- ſufficient: of the Teſta- 
tor's Goods and ( hatrels to ſatisfy both. Debts 
and Legacies. - For where there is ſo, the Execu- 
tor is not in any ſuch Hazard as aforeſaid.” This 
Deſcry of Danger may breed Caution; and Qui 
timent, cavent & vitant. | ie TB AY 
As to the ſecond, we ſhall have in Conſidera- 
tion two forts of Perſons, viz, 1. His Execu- 
tors,” there being many times divers Executors, 
and the Waſte or Devaſtation done but by one: 
2. The Executor's on Heirs,” Executors and 
Adminiſtrator, viz. whether, he dying, this Act 
ſhall fix upon them like Charge and Barthen' for 
Satisfaction, as upon himſelf ſhou'd have lain in 
caſe he had lived. 1 5th eee, 
HA 7 | Touch- 


an Erecuto?. _— 
-- Touching. his Companions, though all tage- 
ther — * one Executor, yet the Miſdoing EY 
of one ſhall not charge the reſt, nor make their % f,, 
Goods liable to Recompence ; as both appears by Eil Ren: 
the Book of Entries, and was alſo held in the „ 
Time of Henry the Seventh, Anne 12. of bis 4 l by. 4. 
Reign. Tea, of this Opinion were the Judges 10. 4 the 
twice in the late Queen's Time, vir, firit in 4 dg 2. 
Caſe between Malter and Sutton, in the Common gainft che 
Pleas, and ſhortiy after in the King's Bench, im . 2. f. 
2 Caſe between Hankeford and Metford; though H. 30z. 
theſe two Caſes be not reported in Print. And 75 2 
ſurely this ſtands with Rules of Reaſon or Juſtice, 
that each ſhould dear his own Burthen. If it 
were otherwiſe, many would decline and aban- 
don Executorſhips, as very dangerous to the moſt 
honeſt and faithful, in Caſe they were ſubject to 
Racking by the Miſcarriage. of their Colleagues. 
As for the Executors or Adminiſtrators of the 
waſting Executor dying before he have born the 
Burthen of his Miſdoing, I have ſound 
Opinions, even in the late Queens Time. For 
firſt, in the Exchequer it was conceived to be as 
a Treſpaſs dying with the Perſon, as coming with; 
in the Rule, Aci perſonals 'moritur cum perſons. 
But in the ſaid Caſe of Malter and Sutton, the 
Court of Common Pleas was of contrary 'Opini-' Mich y1 
. 
Lia. 


on, viz, that this was not eſcaped by the Death 37 

of this Miſdoer ; but the Law would | purſue his 

Executors or Adminiſtratots, and lay upon their 

Backs the Burthen of Recompence or Satisfacti- 

on; for that the Teſtatot or Inteſtate doing this 

Wrong, had made himſelf to be Debtor in the! 

fiſt Teſtator's ſtead, and therefore they who re- 

preſent his Perſon, muſt with his Goods make A- 

mends and Supply. as - day 
1544 L me- 


. 
18 


Che Olite ot 
ſomething in Time after the former. Alſo be- 
eween theſe two Times was there an Opinion in 


the ſaid Court of Common Pleas agreeing in part 
with this latere For there a Judgment being had 


Tr. 1480. ainſt an Executor, and the Sheriff upon the 
- x .32 © Freri facias returning that there were no of 


Ele. 


the Teſtator in «the Executor's Hands, and thei 
this Executor dying, a Scire faciat; upon à Sug- 
geſtion of Devaſtation by the ſa 


i Executor de: 


eaſed, was awarded againſt his Executor, and 
e er. good Debate, and Shew of a Precedent 

4 and reported by Mr. emu in King Henry 
CD che Eighth's T ime. And it was then faid to have 


been clear, that if a Devaſtation had been re- 
turned in the Life-time of the faid waſtful Execu. 
tor, his Executor then ſhould have been charged, 
All che Doubt was, for that here that was not 
done in his Lie time; yet at laſt affirmatively 
(as above is ſhewed) the Reſolution was. 

Touching the third Point, ix. To whom the 
Advantage of Waſting ſhall accfue, or who by 
Reaſon thereof ſfrall charge this waſting Execu- 
tor Put we the Caſe the Teſtaror ſtood indebt- 
ed to A; by Statute, and to B. C. and D. hy Spe- 
cialty not of Record, as Bond, Bill; &c. and the 
Executor having no more in At than only an 


© handred Pound, und this all being due to D. he 
©: payeth him the whole hundred Pound, not ha. 


, 
ving any Thing lefe to ſatisſie any of the reſt of 
the Creditors; hereby Wrong is done to none but 
A. who was a Creditor by Ststute, and there- 
fore he only ſhall make this Executor to pay the 
like Sum out of his own Goods, ſince as to him 
only this is a Devaſtation, or that it Was at his 
Election to pay off the other Creditors, which 
he would, ns Suit being commenced by wy of 
«$1302 2 * them, 
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them, conſequently; no Wrong was. done to B. 
tute, but all had been Creditors by Specialty, oy 
to the Executor; now if after he payed all to P. 
he ſtands only as .to 4. liable in his own 8 If upon fal. 
and not to B. nor C. But if the Executor had . adminis 
only paid a Legacy ar Debt by Contract, leaving ed ro'one, 
nothing ſor Satislaction of the Debts by Speciab v alte, 
ty, then bad he ſtood equally liable to each of bent 
the other Creditors. Capiat qui capere poteſt, ix. of this Va 
He who ficſt could recover, or by the voluntar —— 
Act of the Executor could obtain Pay ment, m whole Sum 
be preferred, it the Sum would reach no farther, A2 Ho £ 
For it ſhall by this Miſpayment, or Miſconver- the Execu- 
fon, Hand * the * as if he had not te, ſhall 
payed it, nor departed from it at all upon the himkir a- 
Matter ; and therefore I doubt not but ic is tree — 
for him to give the Advantage of this his Error * 
to which Greditor by Specialty he will, fo as he 
ſhall ſtand free. from all the reſt, no Surpluſage 
remaining, nor. any Creditor of Record being, 
For if. there be any upon Record, the Exe- 
cutor ſued by ;a Creditor upon Bond may, not. 
nichſtandiog this his Waſting, plead in Bar of 
this Suit, that there is ſuch.a Record .of a Debt 
not ſatisfied, aud that he bath no more than chat 
Debt amounts unto, and ſo admit fo much ſill 
in his Hands as he hath miſ-adminiſtred, though 
in kind it be not in his Hand, but misſpent, or 
unduly payed, as aforeſaid, Ind what is before 
ſhewed of. the Statutes Precedency before Bond 
in caking the 1 againſt, an Executor 
Devaſting or Waſting, che ſame is to be under: 
ſtood of Precedency . of Judgments before Sta- 
tutes, and Debts to che King before Judgments, c. 
” ar94 nie! Mie het vin 36 8 
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| ebe one et 
As touching the fourth Point, bir. How fir 
the Executor thus Waſting ſhall incur Damage, or 


make his own Goods liable; doubtleſs, no farther 


than the Value of Teftator's Goods waſted or miſ- 
adminiſtred. Therefore if one have Advantage 


thereof to the fall Sum, no other aſter ſhall, for 


is the Teſtator's Eſtate any farther or deeplier 


he is no farther a Treſpaſſer or Wrong-doer, nor 


damnified. And as Damages for Treſpaſs are to 
be 1 to the Value of the Wrong done 
and Loſs ſuſtained ; fo alſo in this Caſe the Ex- 


ecutor by his Miſdoing doth not draw upon him- 


ſelf his Teſtator's whole Debts, but fo much on- 


ly as the Goods amounted to which he did mif- 


41 E. 3. 31. 


adminiſter, and which ſhould have gone to the 
Payment of the Teſtator's Debt, if he had not 
ſo miſguided himſelf in the Office of Executor. 
ſhip ; which Default he muſt repair or make good. 
And this Proportion ſeems to me proved by the 
Caſe in King Edu 3. where the Value or Quan- 
tity is found, eſpecially of the Goods adminiſtred 
wrongfully, though there by a wrongful Perſon; 
and in Sutton's Cale it was exprelsly held, that each 
Executor ſhould anſwer for ſo much as he waſted. 
Now for the fiſth and laſt Point, viz. How, 
and in what manner Relief ſhall be had upon 
this Point of Waſting, for him to whom it per- 
tains ; Firſt, this is to be obſerved, That in Caſe 
where the Verdict paſſeth directly againſt the 
Plaintiff, no Devaſtation can come in Queſtion, 
for that no Judgment being for the Plaintiff, no 
Writ of Execution can inne; and therefore, if 


upon the Iſſue of fully adminiſtred it ſhall appear, 
that there hath been a Devaſtation; which cauſeth 
Aſets to ſail, then muſt the Jury find chat the 
Detendantchath A4fers, and not find a Devaſtati- 
n, as was reſolved in the King's Bench * 
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late Queen's Time between Hankeford and Adr. 


ford; for there the Jury finding'a Devaſtation” - | 
uix. à Surrender: of-a Leaſe ſor Nears leſt by! Paſ. 36.81, 


164 


the Teſtator, it was held void and nugatoty, aud“ * *T: 


was not regarded by the Court, which ſaid that 
muſt come in by the Sheriffs Return, viz; upon 
the Feri facias. - Thus 4ſſets being ſound in the 
Executors Hands; Judgment is given for the 
Plaintiff to recover his Debt, and to, have it le- 
vied of theſe 4fſers.: Nor is this finding of them 
by a Jury againſt Truth, though they be waſted; 
and fo not to be had in kind; for the Executor 
hath them in Right, ſince he hath not rightiully 
rs wur, them — — gr gee — 

ore que (or injaria) defiit po py 
As in the Caſe: firſt: put, this Waſting cannot 
come in Queſtion ſor want of a Judgment for the 
Plaintiff ; fo alſo where the Judgment it ſelf ex- 
tendeth to the Executor's own Goods by Reaſon 
of ſome falſe: Plea, ' whereof we ſhall after conſi · 
der : For ſince that the Conſequence 'and Effe& 


let us find the Way to relieve'the Creditor 


in 
Caſe the Teſtator's Goods be waſted by Mit ad- 51, 
miniſtring or otherwiſe ; for hereabout the cl Tor: 


Way hath often been miſled, and again 
may be. la the later end of the late Qyecn's 
Time, this Courſe: was taken; vir. The Sheriff 
returning generally, that the Executor had no 


Goods, a Surmiſe was entred, that the Executor 45 El. 5 


& % Tv» ,.* 


of a Vaſtation is but to make the Executor's o n 
proper Goods liable to the Debe of the Credi. 
tor, this is altogether needleſs--where the Jadgs 
ment it ſelf. hath laid hold on his Goods. But 
now in Caſe where the Judgment extends oni 
to the Teſtator's Goods in the:Executor's Hands; 


gn 1 


had converted to his oon Uſe the Teſtator s 22 


Goods, whereupon a way was awarded to the 
3 


sn. 
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266 The: Office at 
Sheriff to enquire" thereof by Jury or: 
| which he did, and returned; that it was jane; 
That the Executor had waſted the. Goods; _ 
© * "thereupot 2 Scire facies; was dwarded — 2 
Executor, to ſhew Cauſe why Execution ſhould 
not be of his,.own GoOdSs; and upon two Nihil 
3 Ext cution was 2 en Writ 
| rror was hereupon ht. though 
it were ſaid, ſor 2 Oourſe, that it 
was uſual in the Common Pleas, and more la- 
vourable than the other Courſe, where the Sheriff 
only returneth the Waſting, or is ſole Judge there · 
oſ, whereas here it was found by an Inqueſt of 
Jurors, and thereupon à Scire Fatias awarded 
yet did the Court reſolve the contrary, and re- 
verſe this Execution as erronebus: For it was ſaid, 
that upon the Sheriff's Return of Nulla Bona, vir. 
That there were ng Goods of the Teſtator to be 
found, the Plaintiff ſhould have a ſpecial Writ of 


SS K it could — that the Dogs had waited 
'6. the Teſtator s, then to levy it of his own Goods, 
And this Wong was ſaid, the Executor hath 
tar bath good Remedy by Action againſt" the Sheriff, if 
Ble facies Without jult Cauſe he levy it of his Goods; but 
may fue the other Way, wür when Inqueſt is thereupon 
Goods on- taken, the Remedy fails, ſince neither the Sheriff 
Pier on doing according to the Inqueſt can be puniſhed, 
= _ nor the Jurors finding falſly are ſubject to any At- 
teint, it being no Verdict upon 1 ile joined, but 

an Inqueſt: of Office, which excludeth alſo all 
Challenge of. Jurors. And whereas that Book 
mentions the Sheriff's Subjection to Action only 
55 in Caſe of his Miſ feaſance or doing Wrong; l 
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aan Stets. 
the Debt upon the Executor own Goods; where 
Proof is mad of his Waſting. And where the 
Book mentions this Fieri facias to be in this man- 
ner upon the Sheriff's Return in a Scire facial, 
doubtleſs the Book therein is miſprinted, and 
mould be a Fitri facias; ſor in a Seire fucius the 
Sheriff can return nothing but that he warned 
the Party, or that he hath nothing whereby he 
may be warned! This then is the Courſe there 
preſcribed, that firſt a general Feri facias go out, 
and that thereupon the Sheriff return generally, 
that the Defendant hath no Goods of the Teſta- 
tor's, and chat thereupon the ſaĩd Special Writ is 
to iſſue.” Vet in the Beginning of the late Queen's 
Time, the Verdict pafling for the: Plaintiff upon 
the Iſſue of fully Adminiſtred; the Sheriff was 
not permitted to make ſuch 2 Return of 
no Goods to be found of the Teſtator's, but was 
enforced by the Court upon good Adviſement 
either to levy the Debt, or to return a Devaſta- 
vit : And ſo it was done at laſt by che Sheriffs 3 
of London, much againſt their Minds; and there 5 100 
upon went out a Writ to levy the Debt of the Ghicheftsr's 
Executor 's on Goods, firſt in London, and after © 
in Devonſbire, upon a Teſatum that the Executor 
had Goods there. And it was there ſaid, that if 
no Goods could be there ſound, then the Plain- 
tiff might have a Capias to take the Executor's | 
Body in Execution, or an Elis ſor the Moiety z 
of his Lands. But certainly I cannot find (ex. . Yea, Oo. 
cept with a Difference) how this Courſe of en- ene 
ſorcing the Sheriff to do one of theſe two can Palas, G 
beyond the Sea, may be found by the Jury where the Addion is 1 ad, For the 
Plaintiff may, if he will, ſug the being of Aſeis in a — 2 County, and 
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this is uſually done, See ib. intr. 41; 8, Actiin upon the for-a x 
Return of Deuaſtavit. ee 28 H. 8. be . * 
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168 Cre mee of 
be juſt ; as neither could Juſtice Fulsborp in the 
Time of King Henry the Sixth apptovecit. For a 
Jury of one County may find 4ſe#s in another 
County, as was reſolved in the Time of King 
Henry the Eight, which yet was underſtood of 
Goods moveable, not of Lands. This then! thus 
being, if a Jury of Kent find Aſſets which be in 
London or Eſſex, how can the Sheriff of Nen, 
where the Action was laid, levy the Debt reco- 
vered by, or out oftheſe Goods? Or, ſince: he 
cannot, why ſhould he be compelled to make a 
falſe Return of a Waſting, when the Goods re- 
main unſpent and unwafted- in another County? 
Why rather ſhould he not be ſuffered to return ac- 
cording to Truth, that there is nothing within his 
County or Bailiwick whereof the Debt may be 
levied, ſince even his Oath tieth him to make a 
true Return? Nor is this contrary to the Ver- 
dict, finding Aſſets generally; and this ſo return- 
ed upon a Teſtatum, the Proceſs may be directed 
into the right County. But in the ſaid Cale it 
was replied to the Plea of ſully Adminiſtred, 
that there were Aſſet, in Eſſex, the Action being 
laid in Middleſex, and yet, as it ſeems by the Book, 
the Trial was to be by a Jury of AAiddleſiæ, which, 
ſaich che Book, may find the Aſſet: in Eſſex : But 
there the Plea was demurred upon, and held a 
good Plea z which proves, that although the Tran- 
ſitorineſs of the 4ſſ«ts make them ſubje& to the 
Notice of a Foreign Jury; yet is it not like an 
2 M. Bro. Act tranſitory, and not local, for that muſt be 
19> ro pleaded to be done in the Place where the Action 
E/. Dy.271..1s laid, though in Truth not fo. But had Iſſue 
— been joined upon the Point, methinks it ſhould 
ed, other. be tried in Eſſex, where the Aſſets, be laid) the 
wiſe held rather for that perhaps 7 may be real Chattels, 
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= = viz, Lands lealed to the Teſtator, or other . 
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an Executor.” 269 
of him appointed to be ſold for Payment of ©5745, 
Debes, which, as hererofore hath been held, a & > 2 
Jury of another County cannot ſind. Beſides, 10 7 
although ſuch a Foreign Jury may find othet 7. Liv. 
moveable Aſſets, yet is it at their Election, they Rep: A + 
are not thereto compellable, as elſewhere is hold- ; E. in 
en. Here then may be the Difference, vix. That Scaccar. 

if the Aſſet: be found to be in the County where 

the Trial is, there the Sheriff of that Coumty 

cannot return Nulla Bona, without adding that 

the Executor had waſted: But if there be no 

Verdict at all tauching Aſets, Judgment ir the 
againſt the Executor upon a- Demurrer, Procels for 
ſion, Nibil dicit, or the like; there may the She. Execution 
riff make ſuch à Return of Nulla Bens Tefatoris, eher 
without returning any Devaſtation: And fo alſo County 
where the Verdict either findeth Aſſes generally, ——— 
not finding in what Place they be; or exprefsly found, 
findeth them to be in another County, us a little e Pie, 
before we ſound may be done by a Jury of Lon. beldinscac. 
den of Aſſets in Eſſex.” 70 DEI ..Y 73. 


t E[28 H. 
In King Henry the Eigh 


th's Time, as a little af. 5 Ki. 
ter the ſaid Chicheſter is by the Lord Dyer report. 3 
ed, the Sheriff returning upon the Flert faciai; Bur 3 H. 6. 
that the Executors had no Goods of the Teſta- 1 withoue 
tors, did add in the fame Return, that one of the bpb 14 
two Executors had waſted, and thereupon a Scire Devef. re- 
facias was awarded againſt. him; and opon Scire — 
feci returned, and Default made, Execution was warded by 
2djudged, and awarded againſt his Goods only, 20 Ce 9 
And this Courſe of Scire faciasr, both the Lord 57. Bre. E. 
Dyer (as elſewhere I find. it reported) and Priſot, 57; © 4: 


temp. H. 6. approved. But I am perplexed with An foe. 
Doubt what Plea the Executor coming in upon *\)urely” 


the Scire fatias could plead z for except his Denial uuf Con 


| f tion. 
So 9 H. 6. 49, 50. A Manuſcript Report. 36 H. 6. 3. and Merdart, 12H. Kail. 
Lp. 24. But /avaſer Juſt, and all the other Serjeanrs # contra, 2 El. Dy. is, 


4 The :Office of 
of WMaſting might be pleaded contrary. to the 
Sheriff's Return, and put in- iſſue, ſa as to cauſe 


2 u Trial after a former, perhaps preceding 


Judgment, which I chink would not be admit. 
tec, then his coming in is to little Purpoſe, ſor 
©, ought I can couceive. Here again it muſt be ob. 

ſerved, that in the Cale: of Chicheſter, the Judg. 

ment was had upon Trial of fully Adminiſtred : 

But in the other Caſe in the Time of King Henry 

the Eighth, it was upon Conſeſſion; which is all 

one, -as L take it, with Condemnation upon De. 
murrer, or Nan ſum informatus, or Trial upon 
Nos eft fadum to the Bond, or a Releaſe to the 
Tẽ:ſtator, or the like. Now between all theſe and 

_ * © that of Cbicheſter, there is a broad Difference: 

+.» For there the Deſendant being convinced by 
Verdict to have Afets, which if they continue 

not in his Hands in kind, muſt be anſwered out 
- ©__ © * of his own Goods as waſted, therefore the Fri 
Frl,gcias to levy the Debt ol the Teſtator's Goods, 
if any fougd, or in Default thereof out of h. 
dyn Goods, is very agreeable: and purſuant; but 
in none ofthe other Caſes is there any ſuch Trial 
odr Conviction of the Defendant's having 4ſt, 
Ce.15f11, ſo as it reſts eue dubium, whether they have 
Rot. f. 4. Aſſets, or not; and therefore it may ſeem ſome- 
Ce. l. intr. what hard; and harſh to ſend out ſuch a Writ in 
Recovery that Caſe 3 and fo ſhould L have chonght, if L had 
of Debt, only ſeen the Report of Pertifer s Caſe. But looł · 
Bas pied. ing int the Record, and finding the Condem- 
1 þ re. nation __— 1 — 5 Nihil _ in _— — 
pee 2 not uphold any iſtintion-of Courle in Re 
auge of the Leid Difference of Caſes. Nor indeed 


would not | | . . 4 
. Idea amdemp. If neither, he muſt fo return, and do no- 


doth 
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doth that Courſe directed preſome that 'the Exe- 
cutor either hath Aſſers, or hath» waſted' them, - 
— commands that if Aſſers, &c. then che levy. 


ng. ſhall be one way; if Waſting,” then another 


wy 10 if neither, Nh fiend. Where the Huſ- 
band ſurviving the Wiſe, —1 be charged in Equi- 


2 Devaſt avit, 1 Lutw! 670. upon 


1 3 „ Feen nher 222 ls 1 % 
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is Man: He is ſuch as takes upon him 


the OM of an Executor by Intruſion, not be- 
ing ſo conſtituted by the Teſtator or Deceaſed, 
nor for want of ſuch Conſticution ſubſtituted by 


the Ordinary to adminiſter. © Touching whom 
de [will conſider" in theſe Parts, and Wich this 


Method, vx. 


one, not being Executor nor Adminiſtrator by 


Right, ſhall make” kum to become an Executot ih 


by Wiong. Vide five more, per Stat. 4.3 Eliz, cap, 8, 
2. In what Manner, and by what Name ſuch 
ſhall be ſued, eſpecially when another that he is 
Exectitor or Adminiſtrator, or himſelf after fuch 
Ac become Adminiſtrator. 

3. How far he becomes latte to Creditors, 
and how, and to whom. 
4. What Acts done by him ſhall ſtand firm as 
if he had been an Executor by Right. 
8. See a late Stat, 43 Elis caps 8. hereabout. 
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1. What Acts or e of ch an 8 By 


The. Office. of 
1 Pai, 1 As to the firſt, it was in the Time of Queen 
T b. 13. Mary doubted, and not reſolved, whether the on- 
b. ly ſeiſing and taking into one's: Hands the Goods 
of the Deceaſed did make one Executor of his. 
own Wrong, without any farther Act. And in 
the beginning of the late Queens Time the Lord 
"> 0116s. N 1210, that the Poſſeſſion and Occupation of, 
21 7. do Of meddling with the Goods, is that which gives 
aIiſo Belkn Notice to Creditors whom they are to ſue as Ex. 
5052: 3. & ecutor. But doubtleſs Creditors muſt look far- 
cher before Suit ; for elſe can they not know 


whether he fo intermeddling he Executor or Ad- 


miniſtrator; nor conſequently how to found 

their Suit rightly. and ſafely ſor good 'Succels ; 

ſince-a Suit againſt an Executor as Adminiſtra- 

tor, or againſt an Adminiſtrator as Executor, will 

prove tuinous, and fall to the ground. Yea, where 

an Adminiſtcator ſued as Executor did not plead: 

that Adminiſtration. was committed unto him, 

but generally denied that he was Executor, or 
adminiſtred as Executor; the Lord Dyer held that 

13 &14 E. it muſt he found for him, yet leſt it doubtſul; but 
— 79%, the clear and ſaſe Way had been to have pleaded 
Dy. 166. & the Adminiſtration; & And in the former Cale 
we -_ the Lord Dyer. ſaid, that one intermeddling only 
about the Funeral, and laying out Money; there- 

fore an Overſeer. or Conductor, or be who hat 

Letters of the Ordinary. ad coll; viz, to get 

and keep the Goods in Safety, and he who inter- 
meddleib by Virtue of a Will truly made, but 
controlled by a later Will aſter found and p o- 

ved, may free bimſelf from being an Executor of 

his own Wrong, by ſpecial Pleading how, or in 

what Right he intermeddled, and traverſing bis 
Adminiſtring in other manner: And that this 
Traverſe need not, nay, may not be, was held in 


the Time of King Henry Sixth and Seventh, ye | 
that 
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that ſuch Acts amount not to any Adminiſtring 1 . 6. 4. 
at all; and where no adminittring at all is con- Feth in. 
ſeſſed, ſuch a Traverſe of not adminiſtring in LIE 
other manner is diſſohant, and not legal. But Yoieneds. 
let us look back upon theſe ſeveral Points exempt- bout Fane- 
ed by the Lord Dyer, and we ſhall fee ſome Cau- wg 35 
tions neceſſary touching them and their ſafe En: ter Lb. ine. 
tertainment. Firſt, as touching the Point of Bu- z Where 
ing the Dead, it muſt be underſtood to be with Alg. be 
ome Expence of the Deceaſed's Goods, and fo it + __ 
is expreſſed in the ſaid Book of Henry the Sixth's 4d c Er. 
Time; elſe for a Man out of Charity to lay out 11 H. 6. 21. 
of his own Money (not intermeddling with the 

Goods oſ the Deceaſed) to bury a Friend, hath 

little Colour to involve him fo doing in an Execu- 

torſhip by Wrong, Taking the Caſe then, that 

ſuch Perſon lays out or expends of the Deceaſed's 

Goods or Money upon his Funeral, heed muſt be 

taken touching the Meaſure and Proportion where. 
about. Though I can give no particular and di. 
ſtia@ Limit, yet doubtleſs either meer Neceſſity, 

vx. Church Duties, c. or at leaſt decent Suita. _ 


blenefs to his Quality muſt be the Bounds. And | = 
herein to ſpeak as I think, this later muſt either be © +, 
utterly excluded, or held within very narrow £ | 
Compaſs ; for what Reaſon that a Knight or 
Man of higher Quality, leaving (though Ro 
entailed) Lands of good Value, yet Goods not ſuf- 
ficient-to pay his Debts, ſhould have an hundred 
Pounds —.—— that 2 1 Cre- © 
ditors, ſpent in pompous Interring of him for his 
Worſbip and Reputation ? Next, Overſeers may 
only be excuſed for fecking to —— and keep 
the Teſtator's Goods, not in caſe they expend or 
diſpoſe. thereof... So. allo for him who is autho- 
ized by the Ordinary to collect; for if he ſell ot 
diſpoſe of any (though Goods otherwiſe ſub ect to 


petiſh- 
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174 The-Olfice of 
Lib.int.3:2. periſhing) it makes him an Executor by Wrong, 
4 1056 reſolyed in the late Queens Time, not- 
256.He fold witſtanding that by the Ordinary's Letters he 
. was expressly directed or warranted ſo to do; for 
 pleadednor it was faid, the Ordinary himſelf could not fo do. 
rhe ipecial As for him ho adminiſtred by Virtue of a Will 
after diſproved, or controlled by a later, he muſt 
nmnot doubtleſs ſtand free ſor the Goods before ad- 
162 5. | Miniſtred, but either as rightful or wrongful Exg-+ 
& M Hy. cutor ſtand liable to the Creditors. Nor doth, e. 
135. very ſuch intermeddling by one out of all theſe 
| - Excuſes and Evaſions as would be an Admini- 
ſtration, make one an Executor by Wrong. If 
one do but take an Horſe of the Deceaſed, and 
tie him in his Houſe or Stable, this makes him not 
4 8.632, a0 Executor, faith Paſfon Juſtice, or like Acts or 
3 El. Dyer Intermeddlings ; as he that delivers to the Wiſe 
1 of the Deceaſed her Apparel, at leaſt if it be no 
ner, Juit. 1 more than is convenient to her Degree. But if 
ons do any ſhe take, or another deliver more than ſuch to 
Ulls the her, ſhe or he becomes an Executor by Wrong. 
roperry But now let us come to a Difference, where there 
Executor, is a rightful Executor, and a Will by him proved, 
he is be- Or Adminiſtration' committed; Tor there ſuch 
com*an light Acts or lntermeddlings ſhall not make one 
by Wiong. an Executor by Wrong, as where there is no o- 
ther of Right to be ſued. As if one take Goods 
wrongfully from ſuch a right Executor, this (tho 
he convert them to his own Uſe) makes him not 
If the an Executor by Wrong, but a Treſpaſſer to the 
aliencd by Tightful Executor or Adminiſtrator, who even for 
Fraud, he theſe Goods once Aſſet in his Hands, ſtands liable 


* 


who takes to Suits ol Creditots, they being neither lawſully 


them atter <4, a r c 

the krecu- EVicted, nar tightly admigiſtred; But in Caſe there 
to1's Deatn | 5 | | 5, F 3 

is an Executor by Wrong, Ty. 37 Eltz: Dy. 5 E. 4. 72. . Tr. 2 76. in Cm. Bas. 
Co. lib. 6. 51 K . . h (EO 0 ene 
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| an Exetutch. 
had been no Executor at that Time, or no Will 


proved, nor Adminiſtration committed; then 


ſuch taking of the Deceaſed's Goods into 4 
ſtrange Hand had made an Executorſhip by 
wrong. And thus was the Difference lately re- 
ſolved, as is reported by the L. Coke in the Caſe 
between Read and Carter in the Common Pla, 

Vet this farther Difference was there held, viz. 
Thar although there be an Executor or Admini- 
ſtrator by Right; yet if a' Stranger take upon him 
to receive Debts and make Acquitrances; or to 
pay Debts, claming to be an Executor, he is 

able as an Executor by this Act: And ſo alſo 
in the late Queen's Time was held by Six Juſtices, 
as touching the Receipt of Debts and making 
Acquittances; but the Book mentions not whether 
any other Executor then were, or not. But in 


the Point of bare Payment of Debts, Frowick 7 H.s. 20. 


makes another Difference, wiz. If a Stranger do 
with his own Money pay the Debts of a Friend 


deceaſed, and not with the Debtor's ; this is but 
an Act of Charity, and makes him not an Execu · 


tor by Wrong: Otherwiſe, if with the Debtor's 
Money, Yet to this another Difference muſt be 


added, viz. That if he thus paying with his own 


Money, have taken into his own Hands Goods 


of the Deceaſed; then is his Payment preſumed © | 


as by or out of the Value of theſe Goods, and 
ſo makes him an Executor by Wrong. "Comra- 


rily, if he have no ſuch Goods in his Hands: 11 


And in the Point of intermeddling with and dif- 
poſing of the Teſtator's Goods, where another 
Executor is, this farther Difference is to be added 
or underſtood, viz, That where the Goods 10 
taken never came actually to the Executor 
Hands, but were in a remote Place, _ — 

aker 
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i Eliz. D. 
160, 6. 
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The Onte ot 
Taker becomes Executor. For as it were miſ⸗ 
chievous to the Executor, if he ſhould by a 
Poſſeſſion in Law caſt upon him, ſtand charge- 

able with theſe Goods in remate Places purloined, as 

Aſſet: in his Hands; ſo were it as miſchievous to 
Creditors, iſ neither Executor by Right, nor this 
Stranger as an Executot by Wrong, ſhould ſtand 

liable to Creditors for them. lt is true, that the 

right Executor may fue and recover Damages for 

them, and that ſo recovered ſhall be Aſſet:; but 

the Creditor hath no Mean at the Common Law 

to enforce him to ſue, and perhaps it may be a 

cold Suit. And with theſe. Additions I think that 

late refolyed Difference may ſtand firm and found, 

Vet in former Times, without ſuch Difference, 
the taking only and Poſſeſſion of the Goods of 
50E-3-f0.9. the Deceaſed was held to create an Executorſhip 
by Wrong, as Belkzap ſaid in the Time of King 
Edward the Third; and eſpecially if the Act were 

ſuch as removed the Property of the right Execu- 

Ty. 3 Eliz, tor, as Juſtice Fenner in the late Queen's Time 
ſaid, reſte-meipſo. {V1 B£& ts 


* 
by : 


How, and by what name Suit ſhall be againſt. ſach, 
- 64a id 1:4 <1 684 the bike; IE. > TH: 


hing the ſecond Point, viz. Io what 
manner Suit ſhall be -againſt ſuch; Firſt, 
755-4. In general, this uſurping Executor is not in Suit 
730.716 to be diſtinguiſhed by Name from the right Exe- 
2 H cutor, but 10 be ſued generally by the Name ol 
N Execuror of the Laſt W ill and Teſtament of the 
Defunct; and then if he will deny himſelf ſo to 

be, he muſt plead that be neithet is Executor, 

nor hath adminiſtred as Executor. * | the 

2 1 5 , 2 | aln- 


2 Point, FF 


I 
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an Executaꝛ. 277 
Plaintiff muſt prove that he hath adminiſtred in Co. J. in- 
ſome ſuch, or the like ſort, as aforeſaid. And it . bag | 
hath been divers Times held, that where: there is inthe Ver- 
a right Executor, and yet another doth adm. 75.0.9 _ 
niſter by Wrong, it is at the Election of Crediz 4e injuris 
tors, either to ſue them jointly" together, or one; 4%. 9 J. 
or both of them ſeverally, and by himſelf. © But 43.21 Ul. 8. 
if where Adminiſtration is committed, another 3,19. 9 E. 4. 
alſo adminiſters by Wrong, theſe cannot be ſued e 
together as Adminiftrators; ſor though one may Dy. 165.33 
be an Executor by Uſutpation or Wrong, yet 8885 
none can come to be an Admiaiſtrator by 
Wrong, ſince no other but ſuch as receiveth that 25 H. 6. 31. 
Power from the Ordinary can fo be: Therefore 
in that caſe there is à N of ſaing him 
apart and by himſelf (who ſo uſurpeth Admini- 
ſtration) by the Name of an Executor. 14 

So if A. adminiſter the Goods of B. not being 

Executor nor Adminiſtrator, and after bis ſich” 
Doing and Diſpoſing of the Goods, he obtaineth 
Adminiſtration of the Goods of B. but the Goods 
left or coming to his Hands ſince the Adminiſtr a- 
tion committed ſuffice not without the other 
Debts received ot releaſed, or Goods fold before 
to ſatisfy Creditors; Now if any foe A. by the 
Name of Adminiſtrator, he ſhall have no farther” R. 3. 20 
Relief than according to the Value or Extent of 
the Goods left in, or come into his Hands ſince 
the Adminiſtration committed; and if thoſe be ,, 
fully adminiſtted, he ſhall get nothing; if they if the Ad- 
remain unadminiſtred, but amount not fully to miniſtra- 
his Debt, he moſt want fo much of Satisfaction; commiiea 
and if he will be relieved, or ſatisſted ont of the before che 
Goods before difpoſed of; he muſt ſue 4. as h es. 
Executor of B. And fo was it ruled and ſo re- ſhall abare, 
blved by Gawdy and Shure, Juſtices in the King's gens 
1H N nch, conceived, 


178 ehe Mace ok 
Bench, in the late Queen's Time, vis. Tr. 30 
Eliz. Aud if this now Adminiſtrator will plead 

io Abatement of this Action, that Adminiſtration 
was committed to him, and demand Judgment, 
if Suit ſhall be againſt him as Executor, then 
the Plaintiff muſt in the Replication, as I take it, 
ſer forth the Special Matter, viz. how the De- 
fendant did adminiſter before Adminiſtration to 
him committed. But if one to whom Admini- 
ſtration is committed do devaſt, and this Admi- 
niſtration is by Suit repealed, becauſe he was not 
the next of Kin, and Adminiſtration is committed 
to another; now a Creditor who would be re- 
lieved out of the Goods waſted, muſt ſue that 
firſt as Adminiſtrator, and not as Executor of 
Via. 8. 185. his own Wrong, ſaid Popbam Chief Juſtice, for 
he did rightfully adminiſter for that Time. 


, 
„„ 
. 


; Pals. S for the Third, viz. How far this Execu- 
mo EY - tor of his own Wrong becomes liable and 
Creditors. obnoxious to Suit; conſider we theſe Things. 
Firſt, He becomes ſubject both to the Action 

of the Executor, who hath Right to the Goods 
wrongſully intermeddled withal by him, though 

it were before proving of the Will; and alſo to 

the Action of the Creditor, who hath Right to 

the Satisfaction of his Debt. 

Secondly, As touching the Meaſure how! far 

he is engaged, doubtleſs he is not by — 

ful -adminiſtring become chargeable with the 
Whole Account of the Teſtator's Debts; but only 

"fancy ſo far, and with ſo much thereof, as the Goods 

which he ſo wrongfully adminiſtred amount unto. 

(Vet he muſt look to his Plea, elſe by it he may 

draw all ſued for upon himſelf; as if he deny his 

being Executor or Adminiſtrator.) And this 
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Soars to me proved by the Caſe in the Time of Co. Abr. 


Edward the Third, where the Inqueſt found not fir dt ee; 
only the adminiſtring or intermeddling by the 
Executor wrongfully, but ſound alſo, by Directi- 

on of the Court, (as it ſeemeth) what the Value 

was of the Goods ſo wrongfully adminiſtred, 

which had not been material, if the admini- 

ſtring of a Penny had made one as far charge» 

able as the adminiſtring- of a Pound. Beſides, if 

it be ſo that a rightful Executor waſting Goods of 

the Teſtator to the Value of 20 J. ſhall be no 

farther charged than that Value, then doubtleſs 

fo ſhall it be alſo in this Caſe, for both be wrong- 

fal Adminiſtrations : Only this Difference there 

is between them, that in one Caſe the Adminiſtra- 

tion is by a wrong Perſon, and in the other Caſe | 
in a wrong Manner. Nay, the Lord Dyer doth 1% . 
not ſtick to call him who adminiſtreth wrongful. *7 7d 
ly, or in undue Manner, expreſly an Executor by 

Wrong, in the Caſe of Stocks againſt Porter, though 

he were rightfully Executor, becauſe he did 
diſpoſe or execute wrongfully, | Wes, 


þ > to the Fourth, viz, What Acts done to him 1 
or by him who is an Executor of his own ;F11,or 
Wrong, ſhall ſtand firm and good, as done by, Force. 

or to the right Executor: Suppoſe, firſt, that the 
Deceaſed were indebted to him 20 l. who thus 
uſurpeth Executor ſhip, whether may he pay him · 

ſelf, or not ? And this Point was in Debate in the 

King's Bench between Coulter. and one Freland, --) on 
Executor of Hunt, where it was ſtrongly objected, fol. 30. 
that notwithſtanding the righttul Executor or 
Adminiſtrator might puniſh . him, and recover 
2gainſt him, for the Goods which he admini- 


ſtreth z yet another Creditor ſuing him as Execu- 
„ N 2 tor 


In the Debate of this Caſe, Queſtion was made, 


' - ; Tre”. edt; The > ha ; 
3 y ; 
- 
L : 


dor generally, and ſo affirming him to be, (ſor 


there is no ſpecial Form of Writ or Declaration 
to diſtinguiſh an Executor by Wrong from a 
rightful Executor) he ftands as againſt him in the 
State of a rightful Executor, and therefore may 
firſt pay himſelf before he pay others: And of 
that Mind at the firſt were Fenner and Gawd) Juſti. 
ces; yet did they admit that this Payment ſhonld 


not ſtand good as againſt the righiſul Executor or 


Adminiſtrator. And Popbam and Clinch held 
ſtrongly, that neither ſhould it ſtand good 
againſt other Creditors; for then every Man 
would ruſh upon the Teſtator's Goods, and be 
his own Carver in Payment. And whereas it 
was faid-at the Bar. that the Lord Anderſon, upon 
an Evidence at Guild. Hall had ruled it otherwile; 


Popbam at another Day of Debate of the ſaid 


| Caſe related, that the Lord Anderſon did deny 
that he ever ſo ruled, or was of that Opinion, 
and farther informed; that both he and. Juſtice 
Walmſley, Periam and Clark, Barons. did agree 
with Popham and Clinch in Opinion: Aſter 
which, Juſtice Gawdy, as alſo Fenner, if | miſtake 


not, changing their Opinions, and concurring 


with the reſt, Judgment was given accordingly. 


If ſuch an Executor by Wrong pay a Debt to 
another Creditor by Specialty, whether this ſhall 
not ſtand firm and good, fince he ftands liable 
to Creditors ſo far as the Goods by him admini- 
ſtred do amount? And it was agreed, by the 
better Opinion, at leaſt, that this ſhould ſtand 
firm and good; ſo as if the Payment were out 
of his own Goods, he might retaim to himſelf 
in Lieu thereof ſo much of the Goods of the 
Teſtator ; for here he doth not, —— 
Os: 2 ; 


S EMS OTB SDRAM 


TS ax RM RL. AE an end welt SN”  __ TIS e 


w 


: 


an Exetuto — 
Caſe, advantage himſelf by his own Wrong 
Yet that Opinion, „ Payment 

Creditors, muſt; as I think, be underſtood wit 
this Difference, viz. that this Payment That 
ſtand as againſt other Creditors, but not 48 
againſt the right Executor or Adminiſtrator: 
For then any Stranger might uſurp the Office 
of Executor, and take from him that Liberty 
and Election, to prefer which Creditor he will 
in firſt Payment; yea, might take from the 
Executor Power to pay himſelf before others, 
in caſe there were a Debt due to him, which 
were very unreaſonable. © 5 


Of Addition and Alteration by the' Statute 
pi 43 Elix. cap. 8. 2 


WE having conſidered what the Commotr 5 Point, 
Law is and willeth in the Premiſſes, let 
us now fee what Alteration or Addition à late 
Statute hath made. In the laſt Parliament of 
the late Queen Elizabeth, Conſideration being 
had of ſubtile getting into Mens Hands Goods 
of an Inteſtate by Deed of Gift, or Letter of 
Attorney, from one of ſmall or no Ability, to 
whom ſuch ſubtile Contriver hath procured Ad- 
miniſtration to be committed, and ſo himſelf 
would ſtand free from the Suit of Creditors, the 
Adminiſtracor himſelf either not being to be found, 
or not being of any Value to ſatisfy Creditors; 
it was therefore enacted, That every Per 
receiving, ar having any Goods or Debts 
any Inteſtate, or any Releaſe or Diſcharge ol 
any Debt or Duty belonging to him upon any 
Fraud, as aforeſaid, or without Conſideration 
of or near the Value, _ in Satisfaction of 


| 3 ſome 
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The Office of 


dome juſt and principal Debt, to the Value of 


the Goods or Debts due from the Iuteſtate) ſhall 


be charged as Executor of his own, Wrong, ſo 


far as the Value of thoſe Goods and Debts amount, 
deducting all principal juſt Debts to him due, 
and Payments by him made, which a lawful Exe- 
Cutor ought to have paid. Here have we a Touch 
2 the Parts. precedent, or at leaſt three of 
1. We have firſt a new Executor by Wrong, 
though intermeddling under che Title of an Ad. 
miniltrator. | 1 N 

2. We have a Limit of the Charge by him in- 
curred, ſuitable to our former Expreſſion. 

3. Laſtly, We have to him an Allowance of 
Debts owing to himſelf, or duly paid to others; 
which is more than we have conceived allowable 


to another Executor by Wrong. The taking of 
Goods after Adminiſtration granted, doth not make 
an Executor of his own Wrong. Sal. 313. 


— 


Of Pleas bs Executors, and which be bef, which 
5 moſt prejudicial to ther, * 185 


Ince amidſt the Pleas pleaded by  Executors 
there is ſuch Difference, as that ſome induce 
one kind of Judgment, ſome another, ſome draws 
ing more Loſs and Burthen upon Executots then 
others: Let us conſider of the Differences, ſo as 
Light may be taken to chuſe the ſafeſt or - fitteſt 
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if an Executor”do"-utterly | eftrange "himſelf fies Sg. 
from the Execatorſhip, ſaying, that he was ne* ectterihip. 
ver Executor, nor ever adminiſtred as Executor, 21 H.6. 19, 
(for that muſt be added) then if che Iſſue be tüs 25. p.. 
ken upon the Plea, and it be found againſt hint, 19 E 7. 15. 
the Plaintiff ſhall have Judgment to recover, not 1 | 
Damages only, but even the Debt it ſelf, out of 33 H. 6.33, 
the proper Goods of the Executor, if none f 
the Tebbator V n be ſound to ſatisſie it. And 
this ſhall be thus not only where it is found that 
the Defendant was made Executor by the Will, 

and proved it, and ſo could not chuſe but know 
it; bur even alſo where he had never proved the 

Will whereof he was made Executor, nor ever 
adminiſtred by Virtue thereof: yea, though he 
did before the Ordinary refale to be Executor 
of this Will, or to intermeddle with the Execu. 
tion thereof; yet if any other named Executor 
with him did prove the Will, or did not re wer 

to be Executor, let ſuch other Refuſer take heed. 

of pleading that Plea. For Truth is againſt the 

firſt part or his Plea, viz. that he never was Exe- 
cutor ; and fo the Verdict, which muſt be Veri- 

tati diflum, muſt needs paſs” againſt him, and 
make his own Goods liable as well to Debts as 
Damages. What if no other were made Execu- 

tor, but this only who refuſed before the Ordi- 
nary ? May he ſafely plead that he never was 
Executor? I think not, ſince he fo was Execu- 

tor before his Refuſal, that he might have releaſed | 
all Debts due to che Teſtator, and given away _ 
all his Goods; therefore I think he muſt plead e was - 
ſpecially, ſhewing his Refuſal, and not generally ſuable as 
deny his being Executor. Nay, admit he never Ned 


was once named, made, or intended to be made was dead 
Executor, yet having pleaded this Plea, that he 
| N 4 never 
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104 Che Dffice of | 
Bur if b* never was Executor, nor adminiſtred as Execu- 
Ae. tor, il it ſhall be found by Verdict that he did 
ſtracor, itis adminiſter or intermeddle as Executor, the ſame 
ver ge tei Blow or Burthen fallech-upon-him : For then the 
pecially later part of this Plea is found untrue, yea the 
1:26": whole upon the Matter, for by this Adminiſtring 
143. . He became an Executor of his oon Wrong, and 
5 the Denial of this Executorſhip by Wrong or 
U Ulurpation, ſhall be as penal to him as the De. 
See Co. 1ib. nial of a _righeful Executorſhip. The like Law, 
mr jus: where. the Executor pleads à Releale made to 
tred. 145. b. himſelf, or a Payment of che Debt, or other Per- 
Rea 3nd formance ofthe Condition made by himſelf. Nay, 
Gifs. l findin this later Caſe the Judgment entred ge- 
Ce. lib. intr. nerally againſt the Defendant, as | againſt ano- 
Kit 4: be. ther for his own Debt, not being Executor. And 
»is Teſta- the Reaſon why the Law makes theſe ſo penal ta 
ger ſs, 0 an Executor is, becauſe his Plea is not only falle, 
22. theſe but the Falſhood thereof was wilfal, ſince it muſt 
fer ten f. of Neceſſity be known to hicmſelf to be ſo. And 
ſerence. laſtly, for that all theſe Pleas, if they had pro- 
ved true, had been perpetual Bars, atleaſt againſt 

the Deſendant: the firſt indeed had not been a lis 

Bar againſt another, being in Truth Executor or di 

33 4.6.23, Adminiſtrator. But if the Executor had plead. th 
14. ed a Releaſe made to his Teſtator, finding ſuch it 
So of other dane among his Writings, which yet was ei- 
perform. ther forged, or never both ſealed and delivered 
and by the Plaintiff as his Deed ; or if he plead Pay. 
6 E.4. 1 ment madeby his Teſtator; neither of cheſe Pleas 
Ze be, r. found againſt him ſhall cauſe the Judgment to 
22. Tha: faſten upon his own Goods: ſo if he denied the 
ay, Leg. Bond or Bill, whereupon the Suit is grounded, 
ep ted to be the Teſtator's Deed. For in all theſe Caſes 
15 avs 25 was decried by Etz. & al.2.3 H. 8. the Record being not 
ſo as the Bouk ſairh the Judgment was, + e he 
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an Exetutoꝛ. <4 
the Truth being now known to him, he might 


did plead. But what if he. plead fully Admini- 
ſired, and this be found againſt him, which reſt- 
ed in his own Knowledge, ſhall not this falſe Plea 
expoſe his own Goods, in Deſect of his Teſta- 
tor's, to the Satisfaction of this Debt ? No, it 
{ball not, for that though this were a falſe Plea, 
and that within his own Knowledge, yet was it 
not a perpetual Bar; for if it had been fo found 
as was pleaded, yet Aſſets coming after to the 
Hands of the Executor, the Plaintiff ſhould then 
haye Relief and Satisſaction out of theſe ſince ac- 
crued Aſſets, If any ask how Aſſets may after 
come, I will give him two or three Inſtances. 


_ Firſt, Je may be by Recovery of Debts. before 
j with-holden, or of Damages for Goods taken a- 
s way, or by voluntary Payment of a Debt not 


before due, for that the Time of Payment was 

not come. - Secondly, If the Teſtator, having a 

Leaſe for twenty Years, did demiſe the ſame to 

F. S. for the whole Term, if he ſo long ſhould 

live ; if he were alive in Time of the former Ver- 

dict, but now is dead, the Term continuing; 

this is now Aſſets, which before was not, whilſt 

it was but a Poſſibility of a Term. Other In- 
ſtances might be given, but theſe may ſuffice. If 977 as 
the Executor pleaded. that the Teſtator ſtood This good, 
bound in ſuch a Statute, or that there was ſuch jr. ooh 
a Judgment againſt him of Debt to the King, were by wen 
beyond the SatisſaQtion whereof the Goods would g inform. 
not reach; this ts in effect a Fully Adminiſtred, omen” 
though Special, and not General; and the Law 2 was 
is alike (as I cake it) in all theſe Caſes as to the 8 Co. 
not making of the Executor's Goods liable. But /. intr. 


in all theſe Caf's, though the Debt ſhall not be 4 


adjudged 


4 


mages. Let in the Book'of Entries I find 6 4. 8 d. 


I. 4. 


* * 


M. 28 H 6. 
Rot. 3. 321. 
Lib. int rat. 


329. 4. 
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maintain for the Reſidue of the Debt, that the 
Defendant alſo hath Aſſets for the reſt, and ſo 
go to Trial; as appears both by the printed Book 
of Entries, and another Manuſcript which I have. 
But what if this Trial paſs againſt the Plaintiff? 
Shall he then have an additional Judgment for 
Damages in reſpe& of the former ? 5 "think he 
ſhall: have Coſts, which commonly run with, or 
in the Name of Damages; but without a Writ to 
enquire of Damages, none being found by Ver- 
dict, the Court doth not uſually adjudge Da- 


Damages aſſeſſed by the Court upon a Confel- 


ſion in a Writ. of rationab. part. honor. againſt Ex- 


ecutots, and this hath much Affinity with an 
Action of Debt. Lea, in the very Action of 
Debt where the Jurors for Miſcatriage after their 


departure from- the Bar were fined, 1 ſind that 
the Plaintiff renouncing the Aſſeſſment of- Da- 


mages by them made, and praying the Court to 
aſlcls che ſame, it was done accordingly; But this 
was a Special Caſe. | Where- 
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Whereas we before. ſhewed that an Executor 
denying his Exzecutorſhip ſhall, if it be found a- 


gainſt him, pay the Debt of his own. Goods 'for 
his falſe Plea ; this thereabout occurreth to be add. 


ed, viz, that that is only where the immediate 


Executorſhip of the Delendant is denied. For 


if B. be made Executor by A. and B. dying makes 
C. his Executor; now if C. be ſued for the Debt 
of A. as Executor oſ B. Executor of A. and he 
denieth that B. was Executor of A. which by con- 
ſequence is a Denial of his being now Executor 
of A; yet if this fall out in Trial againſt him, he 
| ſhall not in his own Goods ' ſtand liable to this 


Debt, becauſe it is poſſible that he miglit not know See ib int | 
to whom his Teſtator was Executor, So if A. 322. 


made B. C. and D. his Executors, and E. is ſued 


as Executor of O. the ſurviving Executor of A. if 


E. deny that D. his Teſtator ſurvived B. and C. 
by conſequence whereof he denieth the Truth, 
viz. that the Executor ſhip of A. is devolved to 


him, yet ſhall not this, ſound againſt him, charge 
his own Goods; for he might be ignorant of this _ - 


Point in Fact, vis. whether B. C. or D. lived the 


longeſt, And here he denied not his on im- 


mediate Executorſhip, but a mediate or more re- | 


mote Executorſhip. And fo, I think; is the Law, 
where C. being ſued as Executor of B. Executor 
of A. be pleads that A. by a later Teſtament 
made himſelf Executor, which is ſound againſt 
him; ſo as here he ſalſly pleaded, and pretended 


himſelf to be the immediate Executor of A. and 


ſo. denied the mediate Executor ſhip, wiz, of B. 
to A. and ot him to H. Let Quaste of this; for 
why ſhould not as well his falſe making himſelf 
an Executor immediate to the indebted Teſtator 
charge his own Goods, as well as his falſe deny - 

. L ing 
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ing of that Executorſhip ; ſince both Pleas tend 


to the Ovetthrow of the Plaintiff's Action, and 
each equally reſted in the Defendant's Know. 
ledge ? But this Difference is between them ap- 
parent, viz. That the Denial of Executorſhip,: if 
true, is an utter and perpetual Bar to the Plain- 
tiff, as againſt him ſo pleading; but the affirm- 
ing of an immediate Executorſhip, where he was 
ſued as Executor mediate, doth not fo, if true, but 
directs the Plaintiff to a better Writ or Action, 
viz againſt him as immediate Executor to the 
indebted Teſtator. | 
Whereas we have before touched 9 — co- 
ming of Aſſets futurely to Executors I think it is 
not amiſs to conſider a little the Form and Frame 
uſual in Pleas of Fully Adminiſtred, which thus 
Lib. inr. 151. run, vix. Quod die impetr. Oc. plene adminiſtravit 
omnia bong & catalla que fuerunt pred, S. temp. mor. 
tis ſue, & nibil bab. de bonis, &. que fuer. pred. 
S. temp. mortis, Oc. 1 L 
7H.4 39. Thus tying his Denial upon the Things which 
5% 5%, were the Teſtator's at the Time of his Death, 
is not good, What if then the Executor have at the Time of 
per Cu: PE” this Plea pleaded Goods which were not the Te- 
may have ſtator's at his Death, but ſince accrued, as before 
ince ac is ſhewed ; ot perhaps a Leaſe for Years fold by 
the Teſtator, upon condition to be void, if five 
hundred Pounds not paid at ſuch a Day, which 
happening aſter the Teſtator's Death, and De- 
fault made, the Term returneth ; or if the Exe- 
. cutor by a Writ of Error reverſe a Judgment 
given againſt his Teſtator for two hundred Pounds, 


now reply generally, that he hath Aſers which 
were the Teltator's at the Time of his Death? 
How can the Jury fo find, when the Truth is x) 

| | 9 


and ſo is reſtored thereumto ; may the Plaintiff 
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ſo ? Surely this Caſe is not common, nor can I 

ſhew a Precedent of a'Special Plea therein. But 

in Reaſon methinks it FR edged dot ib. ger. 
rally pleaded and fer forth in the Replication. 32. 2. b. 

And in = where one ſued as Executor denieth _ * 

that he was ever Executor, or adminiſtred as Exe. awed. So 

cutor, I find ſometimes the Replication general, 115.5 6. 

that he did adminiſter, without ſhewing where - 

in or how; and ſometimes ſpecial, ſhewing what 

Thing was adminiſtred, and where. Here not 

that the Executor Defendant denying (as he malt) 

two Things, vis. 1. That he ever was Executor. 

2. That he ever adminiſtred as Executor; the 

Plaintiff in his Replication is tied to maintain but | 

the one of them, as the Truth of the Caſe is; that | 

is, if in Truth the Deſendant were made Execu- 

tor, but never did adminiſter ; now it muſt be 

replied, that he was made Executor at ſuch a 70 

Place, without ſpeaking any Thing of his Admi- * 

niſtring: On the other ſide, if he did admin. 

ſter, but was not made Executor, then only te 


* 
, 
- 


ſound that the Defendant had Adminiſtration to 4, 1 
him committed, and ſo adminiſtred by Victuen 
thereof, then is the Verdict to paſs for the DO: 
fendant, for this is no adminiſtring as Executor; 
and upon a general Denial thereof this may be 
given Evidence, as the Lord Dyer reports to eb. 1; & 
have been reſolved.” But if the Plaintiff do in his !+ . Dy. 
Replication maintain both the Points,” ſhall this 
make bis Plea double? Methinks it ſhonld ; yet J Lb. inc. 
find it ſo replied, and no Exception taken for the 1 | 
Doubleneſß. Tr. 17 H. 8. Rot. 28, 

A ſole Woman being Executor, maketh a 
Deed of Gift of the Teſtator's Goods in Truſt, 
but continueth Poſſeſſion of them, and marrieth 


Adminiſtring is to be replied. But if ie ſhall be 80 4c 


J. 5. 
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in an Action of Debt by a Creditor, Fully Admi: 
niſt red is pleaded 3 now upon Evidence the Ver-. 


dict ſhall paſs for the Plaintiff; for this Alienation 


being fraudulent; was void to. all Creditors, and 
ſo as to the Plaintiff the Goods continued the 


Teſtator's, and ſo Aſſets in the Defendant's Hands, 


as was held in the King's Bench. If Fully Admi- 


niſtred be pleaded where the Deſendant · hath 4. 


ſets for part, but not ſufficient for all, and ſo it is 

found ; yet ſhall not Judgment be given for the 

whole, but for part preſently, with a farther A. 
Yet Finch, ward, that when more ſhall come to the Execu- 
46 E- 5% tor's Hands, the Plaintiff ſhall then have farther 
* contra- 1 udgment for the reſt : So as that falſe Plea doth 
Ty beg. him 90 Prejudice, but makes him in as good ſtate 
ment (the Charges of Trial excepted) as iſ he had con- 
ſhould be feſſed himſelf to have part. And I think the Plain- 
Abele, but tiff upon that Confeſſion. of patt may pray the 
Execution like Judgment, without maintaining that the De- 
__ ſendant hath ſufficient for the reſt 4 for if that be 
a Scire fac. not true, why, ſhould he be put to the Charge of 
for the relf 1 Trial by Jury ? Yea, Sir Edu. Coke at the Bar, 


pot Tr. 36 Eliz; ſaid, that where Fully Adminiſtred 


See Coke, ! is pleaded, the Plaintiff is not tied to maintain the 


8. fol. 134. contrary, but may preſently pray and have Judg- 


ment to recover it when 4ſſes ſhall ſuturely come 

to the Defendant's Hands; which was denied by 
\ ſome. But truly methinks the Law ſhould: be as 
he ſaid, as well as in the former Caſe where for 
the part which the Defendant had not Aſſeti to 
pay, it was done, upon Verdict fo finding. But 
"there, as I conceive, it was not a preſent Judg- 
ment, but an Award that he ſhould have | Judg- 
ment fucurely,; ſo as after when Aſſets come to the 
Defendant's Hands, the Plaintiff muſt; have a 
** . 8 ire 


F. 8. who alſo hath Poſſeſſion of the Goods, and 
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Seire ö 2cias againſt the Deſendant, to ſhew Cauſe, | 


not why he ſhould not have Execution, but why 
he ſhould. not have Judgment, as I take it: 
yea, where it is found for the [Defendant that 
he hath Fully Adminiſtred, yet was it held by all 
the Juſtices, 33 H 6:23; 24. and by Prifor, 34 H 
6124: that when {ſets after come co his Hands 


the Plaintiff (hall have a Scire facias to Have Satif 


faction out of them: but that Markham, Nl berton 
and Forteſcue were of contrary Opinion, and fo 


was: the whole Court, 4 H. 6. Fol. 4. And it hs 


ſtands with great Reaſon, that where, upon a 
Verdict fully ſound againſt the Plaintiff, Judg-· 
ment is given Quod nibil capiat per Breve, there 
he cannot have amy Writ to execute the Judgment 
ſor him, but is put to a new Action of Debt: 
yet where it is ſound that the Defendant hath A, 
ſets for patt oſ the Debt, but not ſufficient for the 


whole," there it is very congruous that the Plaintiff f 


have preſently Judgment for part, and aſter, whe! 
more cometh, then by Scirefaciar againſt the 

ſendant obtain judgment and Execution ſot the 
reſt: for here bat Verdict and judgment were 
ſor the Plaintiff-apainſt the Defendant, whoſe 
Plea, that he had no Goods, was-falſe, and ſo 
found by the Jury; And this Difference was 
ſtrongly avowed by Serjeant Hen#on, Mich; 33, 
34 Elz and aſter approved by Fenner” Juſt.” 3 

Elix none contradicting it: yet a Boo was cited; 
that the Plaintiif recovering fo much as was found 
in the Execucor*s Hands, ſhould be amerced for 


he Reſidue: Which P Chief ; 

the * which F ef Juſtice denied 
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See Judg- 
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Where Julgmem ſhall be againſt tbe Exeorgor's 
own” Gedi, ' theugh no Plea of tbe Defendant 
nor Vaſtation do ſo occaſien: And of tbe Jeveral | 
Manners. of Fudgments in ſeveral Caſes. 


A MB ar 3s ihr q 2 
110 by Waſting, called by us commonly 
a Devaſtavit, an Executor may draw 


down the Execution upon his on Goods, hath 
formerly been handled and diſcourſed oſ; as 
alſo what kind of Pleas do make the Executor 
own Goods liable to the Debt, and what not. 
Now let us ſee where without miſadminiſtring; 


or miſpleading, yet the Nature of the Action 


. ſhall lay the whole Debt or Thing tecoveted 


upon the Executor s own Goods. And this we 
Mall find in ſome ſew-Caſes: 1. Where an Exe 
cutor is ſued for Rent behind-after his Teſtator's 
Death, upon a Leaſe for: Years made to the 
Teſtatot, and by him left to his Bxecutor; hete 
it ſhall be adjudged and levied upon his own 
Goods; for that fo much of the Profits as the 
Rent amounted to ſhall be accounted as his own 
Goods, and not his Teſtator's; therefore he is 
to be ſued a8 well in the Deber as in the Detiner, 
where in other Caſes he is not, but in the Detinet 
only, being ſued as Executor. So if any Thing 
delivered to or detained by his Teſtator come to 
his Hands, and he ſtill detains the fame after 
the Demand, and be thereupon ſued in an 
Action of Detinue; for this is his own Act. Nor 
in this caſe need he to be named 2 


re — A — n — 


King, vis. Judgment 


| Ie 7 
an 'Executot. 
for he ſhall not anſwer Damages for his Teſtator's' 
Detaining. $0 if he aſſume to pay of his Teſta... 
tor's having Aſſets, and be ſued upon this Aſſump 
ſit, and which Debt is to be recovered in Dama- 
and that upon or out of the Executor's own: 
Conde; yet is this Action, and the Aſſumption, 
which is the Ground thereof, founded in the 


Executorſbip; and tiis having Aſs; for. it either 
he hdd not been Efecutor; or if he had not hac 
pactum, and would not have bound him, nor and Ner- 

given good Cauſe of Suit: Nay, to go farther, e Cale 


Aﬀers at Time of the Promiſe, it had been 


= 
— 
4 . 
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Co. ibi Int. 


in the Caſe of Aſſumption by the Teſtator, and f.1,:: -: 


Suit againſt the Executor thereupon, we ind 


the judgment in Me. Plomden : Co 

given againſt the Executor generally, as if he 
had not been an Executor, not fixing it upon 
the 'Teſtator's:Goodsz yet there the very Debt 
it ſelf is included in the Damages. But contrari. 
ly was it aſter in the ſeventh Vear of the late 
iven; that as well tlie 
Damages as che Coſts ſhould be levied of the 
Teſtator*s Goods, if fo much in Value of them 
were in the Deſendant's Hands; and if not; 
then were Coſts only of the Goods of the Execu- 
tor. And this ſurely is the righter and more juſt 
Ways for there is no Reaſon that upon a Pro- 
miſe, more than upon a Bond, the Law ſhould 
caſt the whole Debt upon the Back and State of 
the Executor. But perhaps the two judgment 
may be reconciled thus: The later was given 
upon a Verdict, Nen aſſumpſit being the Ilſſue, and 


there the Jury aſſeſſed Damages in certain, via. 
5231, with the Colts; ſo as here the Judgment 


was compleat and full, wiz, to recover: the ſaid 


Sum: but in the othec 9 was 


_ had 


Pa. 


* 


8 
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had upon a Demurrer, fo as the Damages not being 
= was generally that the Plaintiff ſhould 
recover his Damages againſt the Deſendant. Sed 
quis neſcitur quæ dams, cc. Becauſe it appear · 
eth not to the Court what the Damages w 
therefore a Writ was awarded to enquite 
Damages, upon the Return whereof executed; 
the Judgment was ſully and compleatly to be 
| given of a Sum in certain: Which. ſecond Jutlg- 
ment it appears not by the Book in what manner 
it was entted, and therefore might perhaps be 
u 30 Elz, then agreeable wich the other: And that the ſaid 
Po ſe. 33. E firſt Judgment before Damages ehquired of is not 
in Cm. gan. 4,,plenary and full Judgment, but an Award of 
t hath been divers Times reſolved; and 

that therefore any Deſect and luſufficiency in the 
Declaration may be ſhewed Time: enough aftat 

the firſt, and before the ſecond Judgment: Lea; 

if the Plaintiff die before the ſecond! Judgment; 

though aſtet the firſt, the Action falleth to the 
Ground: So if the Deſendant die: Other wiſe of 

Death after full Judgment. this notwith- 
ſtanding, and howſoever there were done upon 

the ſecond Judgment, methinks it were righter 

and fittet that the Damages ſhould be had and 

levied out of the Teſtator s Goods, for whom, 

| and in whoſe Right the Executor is fued. ; | 
So for Rene Another Cale there is wherein the Judgment 
behings muſt be, as it ſeems, againſt the Executor s own 
3 Goods, vix. in an Action 'of Covenant for a 
dent Co. Breach of Covenant ſince the Teſtator's Death: 
5.1.31. The For ſo was it held both by all the Judges of che 
Sir Besen as Common Pleas, except the Lord Dyer, and by 
for his own the Prothonotaries in the late Queen's Time; 
v2 where the Caſe was of an Houſe upon the Leaſe 
een in the Executor's Time, ſor 


133 which 


» 


m Sterutez 199 
which Dathiages-only, were to be recovered. 

_ (mers A I moons himſelf. is co | 
r the Burthen, the Judgment: , n 
that the Sum recovered ſhall he levied of the bib. 4 55 
Lands and Goods of the Executor. Judgmęnt — 

d for 50 l. on a: Note payable * pF 
tereſt, which Intereſt, amounted to 48 
adjudged a/ Deveſtavit ſor che A 
ſhould not have buffered ſo duch ch 5 
in arrear. r ' + ur 304 
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A Here! dn two Kind of Perſons who V2 | 


ſome Dilability upon them, vig. Feme 
Dorerts, or martied: Women, and lnſants, gouck- 


whom we find in many Places, Queſtian 
and Diſceptation in our Books, we will conſider. 
of them by themſelves, or apart from: others; 


5 W then! together either, but each by 
Mm 


Pirſt, Fan, of. Dots Carens:  rouch- 
whom we will conſider theſe three Thi 858. 
Firſt, Whether they may make W af 
. with, or without their Husband's 
ſent ; and how, whereof, and in what Caſes. 

Secondly, Whether they may be made Execu- 
tors wichoüt their Husband's Affent, of how 
their Husbands Way hinder . 

Thirdly; What acts in Execution of the Exe- 
Eutorſhip they may do without their aber ot 
abi Husbands Without os: | 
x We: 


i 
| 
' 
j 


196, The Dute oe 
A Woman married, or Feme Covert; we 
know is ſub poteſt ate viri, cui in vita comradicere 

non poteſt, as ſaith the Writ given by the Law to 
the Wife for Recovery of her Land after her 

Husband's Death, being aliened by him. There: 

Sele & fore it is that Judges, when a Woman is to ac- 

e knowledge a Fine of any Land, do examine her 

apart from her Husband, to know whether ſhe 
be willing, or come to do it by the Compulſion 
of her Husband: It is thereſore hard ſor her to 
have Freedom of Will, and conſequently Free- 
dom to make a Will: Beſides; all her Moveables 
or Goods perſonal, which ſhe had at the Time 

Debtsex. Of her Marriage, otherwiſe than as Executrix or 

_ Adminiſtcatrix, are by the Law totally deveſted 

— 2 out of her, and ſettled in the Husband as ſully 

17 Goods. ipſo facto upon the very Marriage, as any other 

that were his own before. Of theſe therefore ſhe 
can make no Diſpoſition, no more thau of other 
her "Husband's Goods. But in caſe ſhe do by 
Will bequeath them, although the Will and Gift 
Deb. void, yet it the Husband, as the Caſe was 
in the Time of Edward the Second, do: aſter his 
Wiſe's Death conſent to this her Will and Giſt, by 
delivering of the Goods bequeathed aſter her 
Death, or aſſenting that the Legatee take them 
by Virtue of ſuch Will and Gift; this amounteth 
to a new Giit by the Husband. If a Woman have 
a Leaſe, an Eſtate by Extent, a Wardſhip, the 
next Avoidance of'a Church, or other Chattel 
real; theſe are not deveſted out of her into her 
Husband by Marriage, but in caſe ſhe over- live 
him, they continue to her as before, no Aliena- 
tion or Alteration having been made hy the Huſ- 
band, who had Power to diſpoſe of them by 


Seb. l. 


Gift in his Life-time, though not „ 
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to his Wife. So ſhe is often to former Husband, and to Father, Oc. 


FB, ah Exetutoz. © 9... mn 
ſuch a Woman in her Husband's Liſe-time could 
not, of or for theſe Things, without her Huſ-' 
band's Aſſent, make an Executor or Will; but 
ſhe dying before him, they would, by the Spe- 
ration of Law, accrue to him. And here then 
obſerve a Caſe, though not frequent, yet full of 
Miſchief when it happens. Suppoſe that a Wo- 
man indebted a thouſand Pounds, and having 
Leaſes and moveable Goods to the Value of 
Three thouſand or Four thouſand Pounds, mar- 
ried with J. S. and then dieth, before the Debts 
recovered againſt her; in this Caſe the Husband 
ſhall have and go away with all this Value of 
his wiſe, and is not in Law liable to pay one 
Penny of her Debrs, becauſe he. is neither her 
Executor nor Adminiſtrator. What the Chance- Prins her 
ry could do, or rather what the Lord Chancellor bur not al- 
or Lord Keeper would do, in this Caſe, I will *. 
not take upon me to ſay, or determine. Another. 
ſore or kind of Goods, or rather Intereſts, a 
Woman may have, viz. Debts, or Things in 
Action, which, as the former, are not deveſted 
out of her by Marriage into her Husband, nor 
yet can ſhe thereof make an Executor without 
her Husband's Aﬀent, although they be one Huge 
Degree farther from the Husband than the ſaid may re- 
Cbattels real; for that though the Husband do <five them 
over-live the Wife, he ſhall not be entitled totem 12 H. 
them as to the former. But if his Wife make 7.22. 
him Executor, as ſhe may, or if after her Death 
he take Adminiſtration of her Goods; then, as The Hus- 
he is thereby entitled co them, fo is he liable nw pe" 
alſo to pay her Debts out ofthe ſame, when he run 
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Laſtly. Dao that a Woman covert is Execytrix-, 
to ſome other Perſon. and in that Right hat 


Goods moveable; theſe are not deveſted out of 


her, becauſe ſhe hath them not meerly to her 
own Ute, but as repreſenting the Perſon of ano- 
ther: But whether then may ſhe without her Hul. 
band's Licence or Aſſent, in reſpect of her being an 
Executor, and for Continuation of this Executor- 
ſhip, make Executots, and conſequently a Will 
or not? Jeresbout hath been much Diverſity of 
Opinion. Some Books generally ſpeak, that the 
Wife may make an Executor, but ſpeak nothing 
ofthe Husband's Aſſent, whether neceſſary, or not. 
Elſewhere we find it mentioned, that if the Huſ- 
band, after the Wife's Death, countermand (ſome 
Books, falſe printed, ſay commang) the provi 
of his Wife's Will, then it loſeth all Force, of 
becometh void and of no Value: But in this Caſe is 
no mention in what State this Wife ſtood, wiz. 
Whether ſhe were Executor, or nog no, not. ſa 
much as whether ſhe had any thing in Action, or 


Chattel real, or not; ſo as nothing in particularity = 


can be grounded upon that Caſe. But there are 
expreſs Opinions, that the Husband's Aſſent is 


abſolutely neceſſary even in this Caſe, ſa as with- 


out it the Wiſe's making an Executor ſhall be 
meerly void; and, conſequently, he to whom 
ſhe was Executor ſhall now by her Death be dead 
Inteſtate. And of this Qpinion was Babington Chief 
Juſtice, in the beginning of Henry the Sixth's time. 
Yer contrary hereunto was the Opinion of Fineux 
Chief Juſtice, in the Time of King Henry the Se“ 

venth, viz. that where the Wiſe is an Executor, ſh 
may alſo make a Will, and an Executor without 
any Conſent or Aſſent of her Husband. And to 
this Opinion doth Maſter Perkins, after Conſidera- 
* f 0 EIS 1 ' . i tion 
be 
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tion of the ks on both Sides, incline: But ſome 
will ſay, that ſinee all this,” in the late Queen's 
Time his th been gener ved, of 00 
the Caſe between Andrew Ognell Pfaintiff and 50 Us. 
Arbil and Appleby "Defendants; in the End ef 
which ' Ciſe it js in expreſs Terms ſaid to have 
been then reſolved, that a Feme Covert, or mar- 
ried Woman, could not make an Executor without 
the Conſent or her Husband. To this I anſwer, 
that this Caſe is to be conſtrued with Relation/ad C. li. r 
mat riam fab ect am, viz. to dhe Matter and Pint 
in Queſtion and” under Confideration, which was 
hi State of a Woman whereof we have befote 
ſpoken, viz. one having Things in Action, Debt 
or Duties to her belonging, as there in particul ? 
it was Arrearages of Rent due to the Woman before 
Marriage. Asfor the Point of a Woman Executor 
to another Perſon, it was never in that Caſe undet 
Diſceptation, nor once mentioned in the Debate 
or Arguments thereupon. Now conſidering the 
very Form and Phraſe of )udgmeints at the Com- 
* Law, which are thus, vis, Ideo conſider atum 
Curiam, & e. not Adjudicatam eſt, that is, 
Ie is confideted by the Court, not in expreſs Terms, 
that it is adjudged ; this, I ſay, well obſerved; 
(as to me it ſeems very remarkable) gives us to 
know, that no more is adjudged than is confider- 
ed of, the Judgment bein — contained and claſped 
up in the Words Conſideratum eſt. Wherelore 
ſince in IP; Caſe, th Point of a Wemag 
Covert's Ability, in caſe where ſhe is an Executof, 
to make a Will and Executor, hath not been con- 
ſidered of, (the Eyes, Tongues nor Thoughts of 
the jodges being once ſet upon it,) it cannot'be 
that that Point is there reſolved or adjudged.” Be- 
ſides, even in a ſew "oy exprefling, as to me 
4 it 
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it ſeems. the Reaſon of that ion, it apears 
not to have been the Intent of the Judges, that 
the ſame ſhould reach or extend to this Caſe of a 
Woman covert Executor: For it is added (as the 


Reaſon of the Judgment, in my conpeiving) that 


the Adminiſtration of the Wife's Goods doth of 
Right belong to the Husband; which amounts to 
this, in my Underſtanding, wiz. that where the 
Wie's making of a Will, and conſequently of an 
Executor, may be prejudicial to her Husband, and 
prevent him of ſome Benefit or Advantage, or tend 
to his Loſs and Diſadvantage, there it ſhall not be 
available or effectual without his Aﬀent ; and 
therefore not in the Caſe of her, who, having 
Debts or Duties to her due, would, by making 
another to be her Executor, exclude or preclude 
her Husband from that Benefit which to him 
{ſhould pertain. as Adminiſtrator of her Goods, 
Now- as for the Goods, Debts, or Credit to her 
as Executor to ſome other . no Be- 
nefit could redound to the Husband by having 
ſuch Adminiſtration of his Wife s Goods; for 


thoſe ſhould go to, and be the next of Kin of the 


Wife's Teſtator, taking Adminiſtration de boni 
nom adminiftratis of him; if ſhe have no Exe- 
cutor ; and therefore her makiog Executor as 
touching theſe, brings no Hurt or Prejudice to her 
Husband, and fo is qut of the Reaſon of Ognel"s 
Caſe. Since then it is ſo, and ſince the Law fa- 
voureth Wills, and it was by Implication part of 
his Will who made her Executor, that ſhe 
ſhould have Power to continue his Executorſhip, 

„ making another to ſucceed therein after her 
Deceaſe, for Performance of his Will; why 
ſhould the Law give to the Husband, who can 
receive no Prejudice thereby, Power to give Im- 
* 3 $ pediment 
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pediment thereunto? for, Fraſtra eſi inutilis 
tentia; even Reaſon it ſelf ſtands and 3 
gainſt him in this Caſe a Quare Impedis, or ta- 
ther a; Nen Impedit, as to me it ſeems Where 
fore to conclude, I take it, that the Opinion or 
Fineux is good Law in that Point of a Feme Co- 
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vert Executor, though not in the other Point, 


where ſhe hath only Debts or Things in Action 
to her ſelf due; for; therein the ſaid Reſolution 
in Ognells Cale, grounded upon good Resſon, 


gives me Satisfaction to differ from Fin. who _ - 


making no Difference between the Caſes, held 
the Husband's Aſſent needleſs in both. Peſuo then 
the Wife cf 85 S. having Debts due to her ſelf, 
and being alſo Executrix to F. D. makes with- 
out her Husband's Aſſent 7. N. her Executor, 
and dieth ; what ſhall we now ſay? ſhall we ſay; 
that as touching the (Goods and Credits, or Things 


in Action to her as Executrix of J. B. pertain- 


ing, this Will ſtands good, and JF. N. as her Ex. 
ecutor, may prove it, - contrary to her Husband's 
Will 2 And that as to the Credits ta her ſelf in her 
own Right pertaining, the Will is void, and there- 
of her Husband may take Adminiſtration-? Shall 
ſhe die both Teſtate and Inteſtate, with a Will 
and without a Will ? Shall ſhe have both an Ex- 
(nm and Adminiſtrator 2 Why not, to ſeveral 
rpoles, as well as where an Executor is made 
only for one particular. Thing, or one Place, the 
Teſtator may elſewhere die Inteſtate ? And fo 
1 the Executor ſhip is divided, as before is 
ewed, and one to whom part is committed will 
prove the Will, but the other to whom other part 


of the Executor ſhip is committed will not take it 
122 him; here muſt needs be a dy ing for part 
Teſtate, and part Inteſtate. l 7 


— 
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| As for the ſecond Point, viz. Wives or Wo- 
men Coverts made Executors, and ſo ha. 
ving the Office of Executorſhip put upon them 
againſt their Husbands Will, there hath alſo been 
Diverſicy of Opinions. In the Time of King Ew. 
* t. rab Juſtice ſaith, ſhe may be Executor with- 
4 out her Husband, and the Adminiſtration ſhall be 
delivered to her only. And I think he meant that 
this might be without the Conſent of her Huſ- 
band, or whether he would or not; for ſo it is 
2 H. 7.15.b. faid in the Time of King Henry the Seventh to be 
the Law Spiritual: And indeed in Courts Spiri- 
tual no Difference is made between Women mar- 
ried and unmarried, for ought I can find. There 
2 Wife ſueth, and is ſued, alone without her Huſ- 
band; he intermeddleth not, nor is intermeddled 
withal, touching the Things pertaining to his Wife. 
2 7.15, But at the Common Law it is otherwiſe ; and 
there, as Brian Chief Juſtice faith, a Wife with- 
out the Aſſent of her Husband cannot be Execu- 
tor, he meaning thereby that the Husband, may 
oppoſe and hinder it; for ſuch a one may be 
named Executor in and by a Will, without the 
Knowledge of her Husband. Let us then ſee hou- 
after the Death of the Teſtator the Husband can 
hinder her proving the Will, or intermeddling to 
adminiſter, ſince it may be a Matter both of 
much Trouble and Danger to him to have the 
Executorſhip ſaſten upon his Wife, and conſe- 
ty upon himſelf. On the other fide, ir my 

de a Benefit and Advantage to the Husband; an 

therefore we will alſo conſider, whether the Huſ- 
band may (though his Wife would refuſe) aſſume 
the Executorſhip, and faſten it upon her. The 
Teſtator therefore being dead, and Fame or com- 
mon Bruit carrying it to the Ordinary, _ 5 
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- w_- MY 1 — 


2  _= 


ao « i a a Lui» oO —» © SH SV © (Go = © $$ ws his I T5 5 s a 075 err 


_an-Executoz. | 
Wife of J. S. js made Execurrix ; if ſhe come. 


t in græti gr voluntarily to prove the Will, Pro: 
A; . Citation is to be ſent out of the Spiritual 


Court r her, to enſorce her coming in to 


take on her the Executorſhip. She coming may 
clearly, as well as any other Perſon, ( J 
if her Husband concur with her therein) reſi 

this Office, Truſt and Charge, fo as if there he 
no other Executor named, the Ordinary muſt 
commit the Adminiſtration. If ſhe ſhould nat 
come and appear, ſhe. ſhould be excommuni- 
cate, as I take it, notwithſtanding any Allegation 
or Intimatian by ber Husband of his Unwilling« 
neſs to have her take upon her the Executorſhip. 
But ſuppoſe ſhe doth come into Court, and offers 


her ſelf ready to take the Executorſhip upon her; 


and on the other ſide her Husband expreſſeth his 
Diſaſſent thereunto, Praying that ſhe may not 
ave the Execution of the Will to her committed : 
hat will then be done? This, I confeſs, per- 
tains to another Learning, and not to that of oue 
Profeſſion. But foraſmuch as I find, that in the 
Courts Spicitual a Wiſe ſtands in the ſame Plight 
and State as a Woman ſole, the Husband not in- 
N withal in the Affairs of the Wiſe ; 
therefore do I conceive, that in that Court the 
Husband's Refuſal will not be of Force to hinder 
the committing of the Executorſhip to the Wife 
not reſuſing; atleaſt if there come nat a Prohi- 
bition to (tay the Spiritual Courts ſuch Proceed · 
ing. But whether a Prohibition be in ſuch a Caſe 


to be granted or not, as I find no Reſalution in 
my Books, ſo will I not take upon me to reſolve. 
This ſtands clear in the Rules of the Law of Ex- 
land, that the Wite is under the Husband's Power, 
and cannot contradict him in pleading and os 
E er 
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- 338.6.31- other Acts, even touching her own Freehold : 
51.27 H. Nay, ſhe cannot take Lands nor Goods by Gift or 
8.24 Conveyance without her Husband's Aſſent, as the 
Law hath been, and, for ought I know, is taken. 
But if once the Will be prov'd, and the Execution 
thereof committed to the Wiſe, though againſt 
her Husband's Mind and Conſent, I think it will 
ſtand firm; and the Husband and Wife being after 
ſued, cannot ſay that ſhe was never Executrix. 
And I donbt whether the Wife adminiſtring with- 
out the Husband's Privity and Aſſent, although 
the Will be not proved, do not conclude her Huſ. 
band as well as her ſelf from ſaying after in any 
Suit againſt them, that ſhe neither was Executor, 
11H.6.4 nor did ever adminiſter as Executor. Yet per- 
The Pez is haps this Adminiſtration by the Wiſe, againſt her 
Feme did Husband's Mind, will (as againſt him) be as a 
or cid rot void Act; elſe cannot I ſee how Brian's Opinion | 
withour | before cited, viz. that the Wife ſhall not be Ex- 
38 ecutor without or againſt her Husband's Mind, 
band. Can be Law. On the other ſide, if the Husband 
of a Woman, named Executor, would have his 
33 E. C. 31. Wife to take upon her the Execution of the Will, 
Nay" on and to prove the ſame, but ſhe' will not aſſent 
adminiſter, thereunto, (wiſhing, perhaps, that Gain and Be- 
and prove nefit rather to ſome of her Kindred by. a way of 
for by Adminiſtration, than to her own Husband by her 
Wife. Executor ſhip, as ſometimes Wives accord not well 
| with their Husbands;) in this Caſe I think the 
Court Spiritual will not faſten the Executorſhip 7 
upon the Wiſe againſt her Will. But dato that 
the Hus band, though the Will be not proved, doth 
adminiſter as in the Wiſc's Right, but againſt her 1 
Mind and Will; ſhall ſhe be now hereby bound 
and concluded, fo as after ſhe cannot decline or 
avoid the Executorſhip 2 And ſurely, 1 _— that 
+2. - during 
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during her Husband's Liſe ſhe ſtands: concluded 
at the Common Law, ſo that there ſhe ſhall not 
be, nor can be ſued alone 28 Executor, and then 
being ſued wich him, ſhe muſt join in Plea with 
him, viz. that ſhe neither was Executor, nor ad- 
| miniſtre& as Executor; and then this Act of ber 
: Husband's given in Evidence will, as I take it, 
| cauſe that the Verdict be found againſt her: Not 1 EA. By. 
6 ſo aſter her Husband's Death, for. then ſhe may st e 
refuſe, as the Lord Dyer ſaith, and citeth as re- 3 H. Ree. 
ſolved. | Theſe Things I thought good to offer 112; Ms. 
to Conſideration, and ſo leave them without Re. Ar 8 7; oo 
| ſolution. Difference perhaps may be where a 
| Woman ſo made Executor taketh à Husband-after 
x the: Teftator's Death, before - either [provipg or 
refuſing to prove the Will, and where ſhe is made 
Executor during the Coverture ;'as there incaſe 
| of a Deſcent of her Land to the Heir of a Dif- 
I ſcifor 3+ for when there is upon her ſuch a State of 
b Election, ſhe, matrying beſore her Reſolution: or 
Determination, doth upon the Matter Deliver ie 
| into the Husband's Hands: Not ſo where it firſt 


42 » oy 
* - 
* 


findeth and falleth upon her in the State of Co- 
vertute; If the Husband were indebted to the Te- 
ſtator, this making of: the Wiſe Executor is, as I 
take it, a Releaſe in Law, as well as if ſhe were 
the Debtor : But if aſter the Teſtator's Death 
le do marry ſuch a Debtor, it is a Devaſtation. 
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Touching the Adminiſtration. or Execution of the 
of an Executor by a Feme Covert and ber Huiband, 
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with both their Likings.in the Wiſe Name; and 
examine what Acts the Wife: of her felf is able 
70 do, and what her Husband without her. 


red; du is committed to the Wife only. And ſome have 
ſhe hach gone ſo ſar as to ſay, that he may ſue or be ſued 
A ere, ne- without her Husband, (in the Courts of Com. 
tioning te mon Law, I mean; ſor in the Spiritual Court it 
Husband. js true, the Husband is not joined wich the Wie 
in Suit.) But the Law is doubtleſs in all choſe 
Points contrary;/ as not only fone Opinion allo 
was of old, v. in the Time of Henry the Seventh, 


but alſo hath been in the late Queen's Time re. 


folved':>'For otherwiſe; if the Wiſe's Gift or Re. 
leaſe ſhould ſtand good, her Act miglit enceed- 
ingly endsmage her Husband, and make his 
Goods | liable to che Creditors, the Teſtator - 
State being waſted by the Gifts or Releaſes of his 
Wife. Wherefore was held in the ſaid late Cale, 
that unleſs due Payment were made: co ſuch Wo. 
men Covert Executors, their Releaſes or Rcquit- 
rances be void, and fo alſo their Gifts and Grants; 
yea, it was then held, that. the Husband of the 
Wife Executrix may give Goods, or make Re- 
33 H. 6. 31. leaſes of Debt at his Pleaſure. But doubtleſs by 
Marriage, neither are the Goods (though perſonal) 
whichthe Wife hath as Executor, deveſted out of 
her, and ſettled in her Husband, as het 'own Goods 

are; nor, if the die, ſhall they acerus to 3 
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band, if ud Alteratiem were of the Propttty; bur 
ſhall go to her Executor, or to the next f Kin, % 
beibg Adminiſtrator of ber Teſtator;"if the'have . 
7 ay pt held 1 8 
of Queen Ven, though any other | 
Gesch Which the: Wife had in her own” Night be? 
fore marrying, the Huband alone, without am.. 
ing:the Wife, may maintain an Action ef Tre 
paſs: Net touching! ſuch Goods' as the Wife hath 
as Executor, the Action | muſt be brought in the 
Names of the Hu band and Wife, to the end that 
the Damages thereby recovered” may accrue to 
her as Executor in Lieu of the Gods. So alfo 
muſt the Replevin ſor thoſe Goods be in both 
their Names. But although che Husbarid be thus M 31 El. in 
named with the Wife, yet principally is it the , Hur. 
Suit of the Wiſe ; and therefore in ſuch Actions, band be to 
or in Debt by Husband and Wiſe, ſhe being Ex. vow, it 
ecutor, if it cim to Trial Hy Jury, the Huſ. the Rigbt 
band being an Alien, yet ſhall he not have his Wife. 
Trial per mediet atem linguæ, or alienigenarum, that — 
is, by half Aliens, as in other Caſes where an ſtrater, 
Alien is Party to a Suit is to be had. And where oy 
to a Wife made Executor, Power is glen to' fell Julir's * 
Land of the Teftaror's; ſhe may ſell to her bun © 
Husband, as was reſolved in the Time of "King 
Henry the Seventh, where the Feoſſees (it 10H. 7. 20. 
Land ſettled in Uſe) were committed to The Flee 
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ts; for that they would not execute an Eſtate to thi 
the Husband according to the Wiſe's State. But o 
Ne- this I much marvel; ſince the Law intends the Bro. fult. | 
by Wie fo under the Husband's Command and Sub- C. vie 
al) I jection, chat it holds not her Diſpoſition of Land en fe te 
of do him by Will free, nor therefore of Force; *oy other, 
ods I and how {hall this then be conceived to de bar n * 
by 4 partial Sale ? Yet volenti nom ſi injurin, and 

p WOANy * he 


208 The Office of 

Prone Juſt. he that will put ſuch Power into the Hands of 4 
Poſcha7 L. Woman under Coverture,/ doth in a manner ſub- 
& 3463. ject it voluntarily to the Husband's Will. And it 
vits 15.No bathy been held by ſome, that even an Infant? or 
Prejudice Feme Covyert's Conveyance in ſuch Caſe: of Ne- 
CS - ceſſity ſhould and firm and unavoidable, becauſe 
good. of the Condition expteſz or implied, that che State 
d be void if no ſuch Conveyance made. 
Feme Covert: put out Money in Name of another, 

but for her nu Uſe; he-whoſe Name it is put 

out in, is but a Truſtee; yet in Law it is his Mo- 
ney, and the Wiſe hath no Remedy ſor it, but 
—.— of Equity: Therefore the Husband 

not have it as Husband, but he may hare i it 

af bet co ls . ue 35. 1 Woch 
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Eing now to aides of; Diſabiliry by Age 

for want of Years in Perſons making or be- 
ing made Executors; let us firſt take View of 
the ſeveral Ages of Men and Women, to ſeveral 
Purpoſes material in the Law, Judgment, and — 
And firſt, touching a Woman: W 
58.6. 41 in Henry the Sixth's Time ſhews, and other 
dee . Approve, that ſhe hath ſix ſeveral Ages reſpected 
05 in and by the Law. As firſt, che Age of ſeven 
4 Venus, for her Father to have Aid of his Tenants 
2. to marry, her. Next, nine Years, to deſerve 
Dopwer, that is, that in Caſe ſhe be of that Age at 
"ts Time of her Husband's Death, ſhe ſhall be 
ol] 2 endowed ; 
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4 l at thoſe Years may "conceive a Chila, i lx. . ). 


not under the. But of ſomew hat different 
pins Was, as ic fees, the Parliachent in the 
re Queen's Time, When it was 175 N 
> 55 uhfawfal Carnal Leere of a 
mug. Cuil undel he etl ears, it feng 
then ne oP I think, tha ns ſuch 
conlent.. >y 15 1 jor few Wo © 
Time for. As of” Difa . 1. 775 
in more tender Years had. For 55 
divert Books; alchongh Mr. Talio, ave, e 
no. 'Diftia&ont between Male uc pemale. Pf. 


Age of 14 years is a Woman Tue to be in 188 


ardſhip; Ir ner; So 38 f ſue be am thing above 
thoſe Year at the Time of het "Anceftor's 4 Death, 


ſhe eſcapeth W ardſhip. if teen Years. 

is her ,Time'of ee 99 Wot ardſhip, 93 
once fallen under; For al ON bad "the bee 

full f fourteen, he bad ier et not ſo bein 


at the Time of her ncaltops Dea, her 2 
laſteth till ſixteen . Years, excepr the Lord ſhall 
ner marry Her. And laſtiy, the full Age of 
a Woman, whereby ſhe is enabled em and 
unavoidably e to make Grants ot Cohveyances, L. 
21 Years, as Well as for the Male; Before which 
Time, be'it that the being ſoſe rock Ne a Feoffmel 


or other Cohyeyatice, or or being married alien h 
Land by Fig a ar e of full Ape joins . 
with hey! yet e infirm and avoidable. 


Now of the Male, of 17 Wa firſt Age ma 
terial,” and ſerrledly reſolved on, is ewelve Years; 
for at that Time each Male is At the Leet, to (wear 
his Figelity to che King. This Women do ngk. 
and therefore are they _ laid to be outlawed, 


but 


endowed}! t not if ſhe be = chin; under e e 


* 
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but to be waived, becauſe they have not this Ad- 
mittance into the Law which Males Have. This 


hath been, as I think, ch e e 
ta We, ins Took s Era [a 12 


The Second A 127 Males is 4 Years, accoun 
ed by the hes hs Age of ph 140, 8 


waterial to two. Purpoſes; viz, Fuſt, th at i 


1 H.. f. 16. 


one under 7 e commit an Act amount 


ne of A. 15 V 5 er wagt . Wo ane 


of Diſcretion an 

like Attainder as one of fall Age Ape: As was reſolved 
in the Time of Kin * the ſexenth, touching 
an Infant but Age of nine Years, who 
having killed another Bay of the like Age with 
his Knife, To te hiding oe ain Boy, and 
excuſing the B by faying 

that his Noſe had 911 as. el by * 0 
that he was to be 3 7 5 
Non- age notwithſtanding, The och cn, by 
touching which this Age of fourteen Year Is 
elpecially material, is touchin "5 an Heir of Lands 
held by Socage: For in cale ſuch Heir be 7 8 
that Age, he is to be in Ward to the next of K 

but iſ he be of that Age, he is not to be in Ward 
at all, for that the Law judgeth him to be of 


| Diſcretion at chofe Years: And therefore à Quar- 


dian in Socage being in Effect but a Bailiff ac- 
countable, he hath no Need of 6 one, other 
than ſuch as himſelf ſhall chuſe. 


The third Age in and touching Males materi- 


al is fifteen Years: For every Lord of a Manot, 


or one having Freeholders in Socage, or by 


Wen Service, when his eldeſt Son cometh LP 
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vix. fiſteen ears, is to have . then ; : 
tat Ay Making ? 0 him a Fn 79 a 


which every one boldlngby a Whole nights * | 2. 


is to pay twenty Shi ines. and ſo ratably 16 


mare, more, and less, len; "And esch . 
. Pound Land in Soca A is to. pay the. M 
{9 ratably or or lels ö 
The uh” Age of Males is the full Age of 2t _ 4 
Ye cars, bi ee Him free froth Wardfhip, -: 
havin 17 Service Seltene 
unto ich, and ls hooks 6 to alien La 
ff Goods, 7 fr m his 2 s, 13 5 — Re- 
gnizances, We For although ' at four 1 
8 dge him. of Pe doth it 


Il "Gull 5 twen A bg 5 
I Age of LP r ee 1 


Bhd at 0 e on to MY 3 
e 1 5 mpavel them in Juries ; Andy ae 50. ro et. 
they do, ach e Man may, babe 1 12 — a 


the e grounded upon. che a for tliat $015 70 
Ra made in the Time of Ag Edu. 1. cont moser 
Ef] Sheriff to 97 gt the impan e 
bf Fun, and of may have an Action to recover 21 E 4.4.1- 
Damages up 5 Statute. This is called 'by 4 
moſt 6 Writ 11 otg 232 Word, perhips ay Na. Br. 181. 
taken in good and ayourable Senſe, pro date & 
tis, vin. a» Gift, Pr mY or Exenpriofi allow 


to Age in-Fav our real, ahd as a Benefit. Hav- 

ing t s. by WI gredietit dr Introductiqn i 
taken View of thele fe GA Als et us How I 

wherein. and hq Age ls >. ar rial Eben thetn 

who. are to mage of « #4 be made Executors, ahd 

510 Age is 980 hereabout. Maſter Perkin: 


t one of four years old may. make a Will, 
a ap e Kit Fe * Is; 


becatlo 
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N J. becauſe the Executors being to acoqunt before the 
3 Gl Ordinary, it cannot be intended but that the 


ods ſhall be diſtributed tor. the Good of his Soul. 
© He.ſpeaks, as. if he only made an Executor by his 


3 
may make 
an ill Ac- 


Aa i but did not bequeath any thing, but leſt all to 
cially ha the Executot's Conſcience and Diſcretion, u ich 


Child's Di- is not uſual, though feaſible, 'as beſore I have 

epi mah ſhewed, or faid at leaſt. But admit it were ſo, and 

nv Bequeſt at all contained in the Wil; yet ſince 

at that Age an Infant hath no Diſcretion to ele 

a fit perſon to diſtribute, his Goods, Money. and 

other things ; na, nor to make Continuation 

of an Excucorſhip to another, (o whom perhaps 

the Infant was Executor; 1 cancdot ſee that his 

Pin ſhould, be of any Force: But if he be of the 

Age of 14 years, being the Age of Diſcretion in 

+ the judgment of Law, then 1 ſhould hold him 

ee i; able to make a Will, although yet he be an Infant 

11.99 | 2 ; 18 21 Years, and can make no Gift of Land not 
eee Goods which ſhall; be of Force. And Babingto 

Chief Juſtice, to other Purpoſe, makes like Di- 

ſttinction between an Infant of ſuch tender Yeats, 

and one come. to the Years of Diſcretion. 80 

| alſo, as before we, ſhewed, it is in the Caſe of 

© Felony, And that way alſo ſounds that which 

Hank, ſays in Henry the Fourths Time, viz, 


2. 4 22. that an Infant of 18 Years old may be à Diſſeiſor; 


as implying, that bis "Years may be fo tender, 

40 Ea. 3.44. that, as Candiſb laĩth of an Infant in 724 the Third's 
Time, he is vol to be intended able to know 

or diſcern between Good and Evil: Methinks 
therefore he ſhould be at the leaſt of the Age of 

lang viz. 14 Years, who ſhould be able to 

make a Will, 224 conſequently an Executor. 

nd the Cuſtom for an Infant of fifteen Years old 

to bequeath by Will, hath, as co me it ſeems, 

2 Affinity 
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was of Land'in'a Borough deviſable by Cuſtom. 37 f. 6: 0 


s | | 8 an Erectto Eu | 
Aſfinity with ee the Caſe 


n 


And that way reflectetii che Caſe in the Time of % 
King Henry the Sixth, where it was ſaid, that an 
Infant under fifteen Years of Age ſhould nor! 
wage his Law, viz) take an Oath to acquit him. 

ſelf of a Debt, or excuſe his Deſault in an Action 
real And farther Reaſon of this Opinion with © 
ariſe out of the Conſideration of au Infant made | 

an Executor DSN SY OA HTO Rt" 

No touching an Infant made Executor, how 

young ſoe ver he be, the making of him fo is not 

void ; but yet the Execution of the Will, which 

is the Performance of the Office of an Executor, 

ſhall not be committed to him till he come to the 

Age of ſeventeen Years, by the Law Spiritual, 

and till then (for that he is not able to do the 

Part of an Executor) Adminiſtration is to be 

committed to ſome other: Yer if it be a Woman co. 15. 5. 
Infant who is ſo made Execatrix, in caſe ſhe be J. 29. P. 
married to 4 Man of ſeventeen ears old or 

more, no is it as if ſhe were of that Age, and her 

Husband ſhall have the Execution ofthe Will; and 

if Adminiſtration were before committed during 

the Minority of the Woman, it ſhall now ceaſe, 

as is aid in Princes Caſe. Vet L do a little mar- 

vel at theſe Opinions, conſidering that theſe 

Things are managed in the Spiritual Court, and , 41 & 

by that Law; and it intetmeddles not with the u Ez 
Husband in the Wife's Caſe: Now by that LaWw, 

and not our Common Law, comes in this Limit of 

ſeventeen Years. - And I have ſeen it otherwiſe 

reported in che laſt Poine, |. . 


Farther, touching Infants Executors, | and un- 
der the Apt of ſeventeen Years, this is to be noted, 
viz, that ſuch an one 2 22 as an Executor 

3 to 
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a vom 
to aſſent to a Legacy, fo as it may by Virtte 
den > the ef ſettle in the Legatee. Alſo if Adminiſtra- 


al mats tion be during ſuch Minority commited with ſpe- 
c 


= _ cial Words of Reſtraint or Limitations viꝝ that it 
pot to che is done to the Uſe or Profit of the Infant. Execu · 
derer, zu tor; then no Sale of Laaſe or Goods, of Aſſent to 
11 ers E. Legacy, by ſuch Adminiſtrator, will bind or pre- 
in Se, judice the Infant Executor; but othetwiſe, per- 
CL, 28. haps, if the Adminiſtration during the Minority 


gels fe. be committed generally. And if the Teſtator 


himſelf, making an Infant Executor, doth alſo ap- 
point another to be. his Executor during his Non- 
age exprefling it to be only for the Benefit and 
Behoof of the Infant: Executor; 1 doubt whether 
this temporary Executor ſtand any Whit reſtrained 
from what pertains to the Power of an abſolute 
Executor: for there may be, perhaps, Difference 
between him to whom the Owner of the Goods 
commits the Government of them, though but for 
2 Time and in ſpecial Manner, and an Admini- 
ſtrator ſo eſpecially made by the Ordinaty, ano, 
ther being preſently by the Will of the Owner or 
Teſtator to have the Adminiſtration, in whom 
far a Time legal Defe& is found. But now let 
ps paſs over this Age of Seventeen, and conſider of 
the luſant between that Time of his being admitted 
da take upon him the Executorſhip, and his Accom- 
-.  Þliſhmencof his full Age of one and twenty. Firſt, 
en, ſu poſe that he doth releaſe a Debt due to 
is Teſtator; whether ſhall this be good to bind 
| him, and to diſcharge the Debtor, as well as if the 
Xecutor had been of full Age, he now havin 
royed the Will, and being by the Law Spiritual 
proved an Executor able? And this Point com- 
in Queſtion in Ruſſel's Caſe in the late Queen's 
Fims, Conſideration was had of diyery good 1 
n on 
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an Execato?. i 215 
ſons for enabling of this Releaſe; as that an Exe” H. 26 El 
cutor reprefents the Perſon of his Teſtator, and 
in his Right and Power doch theſe Acts and nor 
in his own; and therefore his Infancy, which is 

State or Condition of his own natural Perſon, 

all no more diſable him than ie doth the King, 


a Mayor, or other Head ofa Corporation. Alſo _ 


divers Books were found to run that Way, as well 17 2-545: 
in the Caſe of an Infant, as of a Feme Covert 
But upon great Deliberation in the King's Bench, | 
and upon Conference had with the Lord Ander. 


ſon, Manwood, and other Juſtices, it way reſolved 


and adjudged, that the Releaſe of an Infant. Exe 
cutor, without Payment of the Debt and Duty, 
would not bind or bar him. 1. For that if it co. fas. 
ſhould, it would be a Waſting or Devaſting of the 
Goods of his Teſtator, and ſo would charge his 
own Goods. 2. Ie would be a Wrong, which 
an Infant could not do by his Reſeaſe- 3. It was 
no Purſuit nor Performance of the Office or Dn- 
ty of an Execotor, but the contrary. And upon 
this Judgment a Wric. of Error was brow i 
the Exchequer-Chamber,- where it was agreed 
by all, that the Releaſe was not effeQual nor bind 
ing, ſo as this Point now had the Refolution of 
alt the Judges of England. But it was agreed, that 
if Payment or Satisfaction had been made, then 
the Infant-Executor might have made a good Ac- 
quittance and Diſcharge ; and indeed, Payment 
it felf, if proved, brings Diſcharge enough, ex- 
in the Caſe of a fingle Bill. Note, that the 
principal Caſe adjudged was not a Releaſe of any- 
Debt or Duty; by Specialty, but of Treſpaſs in 
Converſion of Goods found or taken in the Te- 
ſtator's Liſe- time. But Poſto that this Infant had 
aſſented to a Legacy, 9 will this bind him 


+ or 


a | 


— 


The-Dfice, of 


Things which an Infant doth according to the, 
ffice and Duty of an Executor will ſtand firm; 
now it is Part of his Office to pay and executg 


Legacies. To ſince this Act amounts to a Valta- 


tion or Walting of the Teſtator?s Goods as wel 


zs the other, in Caſe there remain not Goods ſuf; 
ficient. for Payment of the "Debts, and conſe · 


uenily here, as well as in the other , Caſe, the 
Infanct's own Goods would become. liable. to bis 


 Teftator's Debts, I doubt, and incline, that it is 


not, nor can ſtand effectual: For except in the 
other we admit a Want, or Poſſibility of Want, 
of Aſſett or Goods, the Releaſe could neither hurt 


the Inſant himſelf, nor do Wrong to any other; 


and that admitted, this Caſe is of like Prejudice. 
Jet if theſe Aſſeta ſnould be void, fo alſo would 


n be his Paymmens of Legacies; And how then were 


an abſe Executor at the Age of Seventeen 


Vears, to fue and to be ſued for Debts and Le- 


acies? And if upon Suit it cannot be ſhewed 


chat Debts will take up all, or diſable the Pay- 


ment, then, haply, he may be forced to pay. 
Quære, notwithſtanding, whether theſe Acts (tho 
voluntary) ſtand not good upon Bens eſſe, or con. 
ditionally, viz. if there be beſides Goods ſuffici- 
ent, cc. or that elſe the non-aged Executor may 
have an Action of Accompt for the Money by 
bm paid to the Legatee, and alſo avoid his Aſ- 
ent, where that is only needful. But doubles, 
neither the Aſſent of ſuch Executor before the 
Age of Seventeen, nor any Payment. of a Debe 
to him, could be good, although ſuch Acts to, or 
by another Executor before the proving of the 
Will would ſtand firm and good ; for this Infant 


Wants not only proving, but allo Ability to 15 


r 
e 
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an Exeeuto?, Do 1 
his Teſtator's Will, yea, the Will ſtands ſaſpend- 
ed, and the Teſtator as it were Iuteſtate, Whilſt, 
the Adminiſtration ſtands in Force, Io as during 
that Time nothing can be done by ang as Execu- 
tor; and therefore there is great Difference be- 
tween the Caſes. What if Payment of a Legacy 
be made to an Infant, can he make a ſufficient Ac- 
quittance ? This, 1. confeſs, is beſides the Point 
27 ; yet becauſe it concerns Infants and 


xecutors (though not Inſant-Executorz) it is not 


1 


amiſs here to q- ſame. Thoughts and Words up- 
on the Point, for that it many times perplexeth 
both; Executors and Legatees. _ Furſt, thereloce, in 


caſe the Infant be of the Years of Diſcretion, viz... 


14. 1 hold it clear, that any Payment to him 
made will ſtand good, for that the Law. at that 
Age holds him able ta govern and manage his 
qwn Lands held in Socage, and conſequently to 
2 the . e : ANNA Fr 

e who makes Payment have any Acquit- 
tance or not, if he have Proof of the Payment, 


he is well enough acquitted from any ſecond Pay- 


ment; and if without Payment he get an Acquit - 


e 


Notes of 
Receip's, 
alled Ac- 


tance, it will not ſuffice, the Infancy of him who. quirtances. 


makes the Acquittance conſidered, ,.. Beſides, if the 
Acquittance be, 25 moſt uſually they are, but ſigned 
only with the Name of the Maker, and not ſeal- 
ed, it is only an Evidence or Proof Payment, 
and no pleadable Acquittande, becauſe no Deed, 
ſo as it nothing differs from Proof by Witneſſes 
ſave that it is not mortal, as they. But now if 
the Infant be under the Years of Diſcretion, what 
ſhall we ay to a Payment to him, eſpecially if 
he be but three or ſour Years old, or thereabout ?. 
Here I think Caution is to be uſed by the Execu- 


keep 


ur gengrally ; and the fureſt way is, if be fear to, 


not 
for Plums and  Trifles of no Value. But in cafe 
no Bond nor other collateral” Penalty lie upon 
the Executor, or in cafe the Bond or Statute be 


- 7 * 
- 
7 — 
. 
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ep lud any Reſpece, to pay ir ute the Conte! 
where it i5 recoverable, vis. where the Will was 


proved: Net the Caſe fo may be, as that chis 
Payment may not be at all ſafe for the Executor. 
As put the Cafe that he entred into Bond of Sta- 
tate, to pay all Legacies by ſuch a Day to the 
ſeveral Legatees; here I think, the Payment into 
the Court Spiritual ſufficeth not, for chat muſt 
make the Receipt to be with ſome Charge, which 
is in ſome kind an Abatement; there I chink there- 
fore, legally to ſecure the Executor, the Payment 
muſt be to, or in the Preſence of the Guardian, 
becauſe of Nutriture, viz. him or her who hath 
(though not as Guardian in Reſpect of Lands) the 
Cuſtody or Education of the Infant ; for other- 
wiſe, to pay it into the Hands of fuch a tender In- 
fant, ſeparate from any Governor or Guardian, 
were to expoſe it to Loſs, both for that he is 
not able to count the Sum, and for that he, yet 
2X being come to diſcerning Years, were alike, 
Aſop's Cock, to part with Pearls or Coin 


only to perform the Will generally, which nothin 
alters the Courſe of Payment which by the'W 
the Lawlays upon Executors , then is not the Ex- 
ecutor put to any ſuch Payment, nor need pay 
without Demand and Acquittance, as in caſe of 


Payment upon a ſingle Bill, or of Rent · ſeck, where 


no Diſtreſs can be taken, nor other Penalty in. 
curred.” Yer in that Cafe, if Demand be, and 
Acquittance ready to 9 let the Executor 
take heed, in caſe he be bound to Performance, 
that he ſtand not upon the luvalidity of the Ac- 


1. — in reſpect of Nonage; for, as I have 


„Proof by Witneſſes may ſupply a N 4 
x c- 


Acquittance, and much more the Weakneſs 
Imbecilicy ;'Payment, according to the Teſtato 
Appointment being the Matter which acquitteth 
the Payer, and this the Executor may have teſtis 
ſied undder the Hands of divers Wirneſſes expreſ- 
ſing Circumſtances, ſo as all dying he may con- 
tinue ſafe from ſecond Payment as well as if an 


„ - 
* 
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ance had, the Witneſſes whereunto ate 


ſubſect to Mortality as well as the other. But 
berein Courts of Equity do often interpoſe help- 
fully ſor them w 


ho'feek not Evaſion from Pay. 
ment, but only Security in Paying. And- of In- 
fane-Execurors, and by Occaſion thereof, of In- 
fancy in Legators or Legatees, thus much. An 
Infant-Executor cannot fue per Attornatum, be- 
cauſe he cannot make 'a Warrant of Attorney. 
But if one Executor be of full Age, he may ſac 
wich that other per Attornatum, 1 Lev. 299, © 


cr Wk 
A Livough theſe be not recoverable, at; and by 
{A the' Common Law, but moſt 114 g 
and by the Law Eccleſiaſtical ; yet by 
Courts of Equity, as the Chancery and Courts 
Requeſts, they are often obtained, and of ma 
Things touching them Common Law taketh No- © 
tice, and hath manifold Occafions fo to do. We 
will therefore confider thereabout theſe Parts ot 


Points, ſome whereof have been in part before 
touched upon other Occaſions. 
| 1. Whe- 


— 


'The:Office of 


1. Whether any Legacy in certain, 2 
Prender, may be taken or had, without the: Affe 
cutor's Aſſent by the DR dali to whom 6 an) 
is bequeathed. be 

. Wen an Pxecotor — or Kiel may ay, his 
deliver or aſſent to a Legacy. bom 


3. Whether one Executor — way do it; and any 
what, if dbe Executor be 2 Infant, or Woman the 
Covert, hw 57; ma 

4. What-hall amount to on n Aſſent of the Exe- || the 
cutor, what, to Diſaſſent or Diſablement of Go 
Aſſent. of 
. How a Leaſe or Chartel real may be given 
one lor a tims, wid: Remainder - to ce ; 
not. 

6. Where an Aſſent to the firſt, or one part of Þ the 

the Bequeſt, ſhall imply or amount to an Aſſent || the 


for the Reſidue. ag: 
7. Of the manner of Aſſents, and therein of I} the 
Aſſents conditional. the 


8. What manner of Intereſt he in the Remain- ed 
der of a Leaſe aſter the Death of another hath du- Pie 
ring the Life of that other; and whether he may in 
diſpoſe of it during that time, and how. ex 

9. Whether this Remainder can be defeated by do 
any At of the Deviſee for Life, or by the Death De 
of him in Remainder fink. 1 op 

10. By. what Acts or S may be po 
E loſt, and therein of Reyocation, Death - 

Orte, 4 | 

I the Kxe - II. Whether the Executor's Aſſent have Relation Gi 
cutor ewe to the Teſtator's Death, and ſhall make good & th 


it to ano- 


ther, the Grant before made by the Legatee. 5 11 
; | d 
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Aſſent of the Executor to be neceſſary before 

ahy Legacy can be had, for that Debts are firſt to 
be paid, and that the Executor is to look to at 

his Peril. But hereto add a little out of M. Swin- 

hours, a learned Civilian, who ſaith, that in caſe 

any Goods be in the Hands or Cuſtody of J. S. and 

the Owner doth bequeath them to him, then- 

may he keep or retain them againſt, che Will of 

the Executor, ſo as there be other ſufficient __ 
Goods in the Hands of the Executor for Payment 
of all Debts: but though thus (as it ſeems) it 
would ſtand in che Eccleſiaſtical Lach, vet for = 
that no Property is transferred to the Legatee 
without the Executor Aﬀent, therefore, douhtleſ, 
the Etecutor may at the Common Law recover 
the Thing with- held, or Damages to the Value 
againſt the Legatee detaining it. Another Caſe 

there is, wherein, as che Learned Civilian ſaich, 
the Legatee may take to him the Thing bequeat. 
ed lying in Prendet, viz. Horſe, other Beaſt, ae 
Piece, of Plate, or other like thing known, and 

in being; and that is, where the Teſtator doth 

expreſiy ſo appoigt by bis Will. But herein, 
doubtleſs, the Common Law, at and by which 

Debts are recoverable againſt Executors, will 

oppoſe the Law Spiritual: for elſe by ſuch Ap- 
pointment the Teſtator might cauſe all his Goods 

to be taken by Legatees, and that hone ſnould 
remain to pay Debts. Yet if there be other 
Goods beſides ſufficient for Payment of Deb 
then indeed I fee not how the Executor can oY 
hinder ſuch taking, without violating his Oath 

taken for Performance of the Will. If any tay, 

that it is alſo a Breach of Oath in the other caſez- 

I fay, he obſerveth not that there that Clauſe = 


RT -. e 


nſcquenely.. there; is a Nullit) upon 
ſueb thing were in the Will, ad 
the Gab extends not 0 it. And as a Chatte 
ſhall net transferred to 4 Stranger without 
RY s Aſſent; ſo if Fihe Devile be to 2 
Tal de ont. till he. ele& to take /as 

to him as Pier: as appears: 

Sri and And woe of two "Caſes in A 


Comment, . And more lately in the King's s Bench, 
 Welcbden the Point divers days argued, waz at laf 
" cram I Fans ; three Judges againſt one. Ant 


& Yaraly, 8 9. 4 Coke at the "Bar was very good, 
Toten, for here the Executor ſuſtains two Perſons, wiz, 


and Simmes «- - 


Caſe, Trin. an Executor and Legatee, and ſo Al $6 as where 


7 EL.Al the Bequeſtis PAO or, Quando duo jura cu 
rien? & aur in ana 1 720 1 af nt 5 7555 


El. ob pp 5 to a: Legacy: And 8 
367 "I hen he may do is wit En AY far the Ei 

5 is able hefore Probate Wall to aſſent 
Hed, the Execution. of a Lev, as N 1 


Gay to been aer re 15 AT ent is not q 
==: or ker as we find i e 5 Cale, 1 
Co. l 3 % have been held in the Cale of Eiger and Gal 
for the ſecond, Part, till a Babes be * 
Executor may not glely conſent 10 
atee into the Leaſe. a Chattel . no 


more than he may pay Money bequeathed, i 
Nun not Pico alſo to pay all Debts. ,q 


againſt the Law. is void, and 
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nd theſe things more is ſaid. elſewhere. Yet becauſe | 
vd che Reader, or he that deſires Nag theſe 
5 Pojacs, will look ot them under, this Tcl . 


1 thought not good here to be akoge her 
touching tbem. 

the © As che third Point, vis. ' Whether the Ab 

of one Executof, Where 2 be many, 

a ſufficient; 3 I ſee not How, to d at Ra WP. 
Executar may one. away an 1 

a Teſtator's, or releaſe any D * © bin 

la therefore 3 aſſent; w hs may rakel 

or greater work, in effect ky an Attorument 

ic one Leſſee oy F Ee 8 2 e a bes And © dae 


ere want 10 Pf be os etl 


anſwer 107 "of his o 

1 Companions. But if his 8 * on my re. 

= the Age of ee Years, 'or under . 
0 


verture, viz. a Woman mar uch is not $5 D 
lle to give a good Aſſent to bind the others, no —.— 
nor themſelves, for then. thereby the Infant might Even 


UN a Debe upon himſelf, and the Wife upon during. = 


there not bein luthcient Goods to pay — 

75 But the Husband's Allen. is lufficient —— | 
TY ere the wiſe is Peer; for his Act, whom ze. 9s 
ſhe bath choſen to hell her Head, may prejudice 2 h U. 

Well! ras himſelf; Vea, tho ſhe were. with in c 2 
Tos 4 805 he "0g, . Age, his Aſſent will 
fad god. if he or another Bxecutor 
1 1 wp bove 17 Years of Age, or 
elle Lhe 2 * doubt whether. now; his * | 
will be ſufficient ; ar Jealt except thę Caſe be pur, 
that there be Aﬀets ſufhgient, which perhaps there 
may be material, though nat in t other. See 
more hereof after in the Title of Woman · covert 
and Infant Executor. 8 


2 | i 


; aſſenti e paying of a 


5 » 5 H$, | | 
Che Dante if 

>, * A * 4 5 R | 2 "_ 9 3 . N 2 4 15 
As tc dhe ſoürth Point: Firſt, There may be 


See Co. lib. 
Int. 150. 


tor bein 20a Nabil. 

Peri or So if the' Deyiſe be to 
the other 
ſhould 
have it af- 


bim-This - che Will: Ang ſo was it held in the Caſe between 


Soods to A * N 4 | 
with te the later part of the L. Dyer found, viz. Where 
Laser a Term was deviſed to'F. S. and he was made 

acopyaresd. Executor, \and after tlie Death of the Teſtator 


cardom in on eo have it 2s Deviſee, and not, as Brecher 
no Judg- For, firſt,” he had good Right to the Term 25 


ment upon Executor before Probate, and ſo might clearly 


Ty. 37 E.in * Right haye taken the Profits, although it 
dear that before any Will proved. Secondiy, He could 
—— not by Right have it as Legaree, | whine Oe 


: dn Executo? | fo. 22g 
of himſolf or ſome other as Executor. Thereſote . 37 EA. 


this general Accepta 
on, as elſewhere is held. As for Diſaſſent or qvench ie 
Dilablement to aſſent: As if the Executor do 1% 5:98 


Revocation of his Aſſent after; ſo, on the other 
ſide, I think, if he fully and expreſly deny that 
the Legacy ſtiall take Effect, he cannot aker 
make a good Aſſent thereunto, for that Election 
once made muſt ſtand peremptory, be it Refuſal 


to aſſent, or Aſſent. Yet Quære of this, for 
that the Reſuſal to aſſent may be checked by 
Sentence or Decree in the Spiritual Court or 
Court of Equity, and ſo an Aſſent be enforced. 
But if the Power of Aſſenting be legally loſt by 
the means | aforeſaid, wiz. «diſabled, I ſee not 
how any legal Intereſt can be transſerred by that 
compelled Aſſent, howloever . decreed. And 
what is ſaid of a Legacy bequeathed to another, So if che 
the ſame may be underſtood in caſe where the Exton | 
Bequeſt is to the Executor himſelf, and he makes Leaſe, his © 
his Election to have it as Legatee, or as Executor. Afcoraner 
But if where an Horſe is bequeathed to A. the y. Ez. 
Evecutor after the Teſtator's Death doth ride . 11 
the Horſe, or uſe him in the Coach or in the 55. 75 
Plough, I do not take this to be any ſuch Diſa- 
greement to the Execution of the Legacy, as that 
the Executor cannot aſter. aſlent to the Legatee's 
having thereof, no more (though it be ſome- 
what more) than where a Urinking-Cup is 
ueathed, and the Executor after the Teſta- 
tor's Death doth uſe it to drink ia: Nay, if a 
Leaſe of Land be bequeathed to A. and the 
Executor continueth wh ofthe Telta- 


tor's 


| 
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tat. dat. 
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tor Cattle therein; yet is not this any Diſagree- 
ment tothe Execution of the But if this 
ran „Leafe Land were let out by the Teſtator from 
Near to Lear, and the — di ſchargeth the 
Tenant, and taketh it into his Hands at the 
© Year's End; this + conceive to be a Diſaſſent 
to the Legacy: And fo alſo pethaps may 
his Taking or Diſtraining for any Rent there- 
upon due after the Teſtatod's Death. Let 
am I not reſolute that the Diſ- aſſent is ſo 
ory and unchangeable as the Aſſent, re. 
14 H. 8. 23. membring the Caſe in K. Henry the Eighth's 
Time, where a Term being granted by a Leſſee 
conditionally, ſo as the Aſſent oſ the Leſſor could 
be had by ſuch a Day; though the Leſſor's Aſſent 
were at one Time denied, yet might it be yield- + 
ed at another; lo as/it were at any Time before 
the Day. But yet there it was held, that if no 
Time of Aſſent were limited, then one expreſs 
Denial or Refuſal would be ,peremptory, ſo as 
the Refuſal were expreſſed to the Party to whom 
: - the Aſſent was to be given: Otherwiſe, il it 
— were but in Speech to ar amongſt Stranger 
Choice This and the former Caſe, 19 Kli. give the 
once - . heſt Light to this Point that I remember. Nou 
Ts, for Diſablement to aſſent, it was held in the 
: fore mentiond Caſe of 'Low and Carter, that 
where a Term is bequeathed: to A. and after 
the Teſtator's Death the Executor takes a new 
Leaſe of the ſame. Land for more Years in Poſ- 
feffion; or to begin preſently now by this was, 
the Term left by che Teftator ſurrrendred and 
drowned, ſo as it could not pals to 4. by the 
\Executor's: Aſſent after. 
As to the fifth Point, viz. In what manner a 
Chattel real may be 
x 10 . bequeathed 


\ 


::an 'Executo?: B27 
bequeathed to one for + Time, with Remain- 
der: to. another 3; it / hath been herecofore much 


doubted, when a Leaſe for. Years: was bequeath- 

ed to one for Life, or for ſo, many ears as he 

ſhould live, whether the Limiting ol. a Remainder 
thereof aſter bis Deceale were. of any Validity. in 

Law ot not. And this Doubt had this Grund: 

Any State ſor Liſe in the Judgment of Law is 
greater than any Term for, Yean: Thereſcre 

when a Termor hath by hig Will given bis Term 
or his Hauſe or Land whigh de fo holdeth nr 
Years to ond for Lite, or ſor ſo many Nea se 
he-ſhall lire ʒ dis Teſtatot and Devilor hachinge 
in the Judgment of the Law any Eſtats remaing- 
ing in him 3 and therefore it was thought, very 
hard for him ta give or limit a, Remainden 40 
another. But aſter many Arguings and Deba- hiya 
tings, it was in the late Queens Time celolved, 

that ſuch a Remainder was good; aud that if 

the ficſt Deviſee died beſore the Term expired, 

that then be to whom the Remainder. was limited 

might enter and; enjoy the Reſidue of the Term. 

As ſor the Giving of part of the Years' co. ane, 

and the Reſidue to the othet; vir, If the Term 

being twenty Leats, the Leſſee thed ten 

thereof to his Wiſe, and the Remainder, to his 
Daughter; of this no Doubt ever was but that 

it was good: For that aker the fiſſt State limited, 

there remained, a ſarther Term, vis, ten Years 

mate in the Deviſor, wheteof he had Power to 

diſpoſe; whereas in the other Caſe, after the 

Term limited to one for Life, there remained 

but a Poſlibilicy that this Lite ſhould not tate up 

the whole Term. But now put we che Caſe a 
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T third way, vig. that the Termor deviſeth or 
be bequeatheth the Thing in Leaſe to one Child in 
ed Q 2 Tai), 


1 2 e 
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Tail, with Remainder to another, and dieth, and 
the firſt entreth and dieth without Iſſue; now 
whether ſhall the next in Remainder, orthE Execu- 
tor of him ſo dying have the Term reſidue ? And 
this Caſe came in queſtion, and was adjudged about 
the middle of King Jobs': Reign in the Ex- 
chequer: for there, Maſter Hamond holding by 
Leaſe for Years from the Crown the Manor 
of Akers in Kent, deviſed the ſame: by his Will 
Don to Alexander” Hamond, his eldeſt Son, and the 
ab were Heirs male of his Body, with Remainder to 


Exccutors; Ralph Hamond, another Son, in like manner 
— and the like Remainder ro \Thomas | Homiond, 


Difference. and made the ſaid Alexander Executor, who af- 


ter his Father's Deceaſe elected to take as 1 


and after Ralph Hamond died, leaving 
male, and 'making his Wife Executrix: Ale> 
under, not having Iſſue male granted the 
whole Term by Deed to B. and C. for the Be- 
hoof of himſelf and his Wife during their Lives, 
and aſter to the Uſe of his youngeſt | heer, 
.whom Sir Robert Lewkenor married. Then 
Alexander dying without Ifſue.male, - the - Wiſe 
and Executrix of ' Ralph Hamond: entred, claim» 
ing the Term, and being kept out, ſealed 4 
Leaſe; whereupon an Eſect. firme was brought, 
and a Jury appearing at the Bar in the Exche- 
quer ſound 1 Verdict in effect at ſupra. 
And in Argument of this Caſe, firſt the main 
Queſtion was, Whether the Caſe were all one in 
Law with the former, where a Term was 
deviſed to one for Life, with Remainder over, fo 
as by the Death of Alexander Hamond without 
Iſſue male the Term ſhould go to the next in 
Remainder, as in the other Caſe, by the Death 
of the Deviſee ſor Life, dying within the Term, 


it 
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it ſhould do? And on the Plaintiff's Part Wow 
urged to be all one, ſo that by Virtue of the Be- 
queſts ſupra, Alenander had an Eſtate to him 
and his Executors, only fo as there ſhould be 
Heirs male of his Body; and he dying without 
ſuch Iſſue, the Term 7 to the Executor 
of Ralpb, ho had the Remainder in like man- 
ner, and left Iſſue male, which till lived, 'and: 


for that State of Ralph yet had Continuance. For 
it was admitted by the Counſel on that Side, that 


the Term could not go to the Iſſue male of 


ſince it was impoſſible to make a Term 


to deſcend without an AR of Parliament. - This : | 
— they faid the Law ſhould work, wii 
was neareſt to the Intent, viz. that aſter Alex- 


anders Death, it ſhould go firſt to his Executors 
and Aſſigns, ſo long as inne male of his Body 
doth continue; and for want of ſuch Iſſue, then 
to Raipb, his Executors and Aſſigns, ſo long as his 
Iſſue male ſhould laſt3 and therefore in this Caſe, 
the Iſſue male of Alexander failing, the Executor 
of Rapb, whoſe iſſue male faileth not, ſhould 
enjoy the Term; and ſo Judgment oughe to be 
given for the Plaintiff being Leſſee of that Exe- 
cutor. On the other Side it was faid by the De- 
ſendant's Counſel, that this Caſe differeth much 
from the other Caſe, where the Term or Land 
held by Leaſe is given but for Liſe to the firſt, with 
Remainder to another; which Caſe, as having 
beeu often reſolved, was clearly admitted to be 
good Law; for in that Caſe the Intent of 
the Teſtator might and did take Effect. But 
in this Caſe, if the ————— Fxe- 
cutors and Afligns Hamond, it muſt 
n ts cole * — ene 


— the Words and Intent of the 


Tbe Ole ot 


aud Will was, as it appears by his Words, that 
it mould go only to the iſſue male of one Son 
aſter another, and nat to ary Executors. Now 
then, ſince this Intent was ſo contrary to the 
Rules of Law, that could not take Effet; there. 
fore it muſt be vid, and ſa all the Words of 
Heirs male ſtanding void, the> W ill is to be con- 
ſteued as a ſoſe and abſolute Giſt and Bequeſt to 
the ſaid Alex, and conſequently the Term muſt 
—— go to his Executots and Aſſignus And for: this 
ve/Hol- Point Reſemblance was made to a Caſe reſolved 
bord M.23. in the King's Bench; where a Leaſe was made 
See. dy Indenture to. 4. - Hebend, to A. B. and C. 
3 for their Lives; tow becauſe: B. and C. could 
Eiacquds d tie nothing, it was reſolved that A. hould not 
have. it ſot theic Lives, but for his on onty. This 
Caſe was ſaid to come very cloſe in Reaſon to 
Cale in Queſtion: For as here the latent of 
«Leaſe was that B. and G., ſhould be eſtated 
for their Lives, and, ſiace that could not be, there- 
fore the Naming oſ them ſhould: be utterly. void, 
and as if they had not at all been named, and 
their Lives: ſhall, not ſtand as a Meaſure for the 
Eſtate of A. ſo in the other Caſe the Intent; 
the Will being that or Land 
ſhould” go the Hei | the Body, 
of Alarander, and after of Ralph, fince thi 
mot be, therefore the Words and Name of Heits 


and got. meaſure out any State to the ſai 

der and Ralph, and their Exceutors | 
ſſigns. Alſo it was ſaid on the Defendant's 
Part, that an Eſtate ſor Liſe in the Judgment f 
Law is of ſo ſhort and uncertain Continuance, 
that if A. make a'Leaſe to B. ſor his Life, and 
2 for 
5 : * b ; ears, 


75 


zan rect. 
Vears, now ſhall not this. later Leaſe be void ab- 
ſoluteſy for any Part of the Term; but ſbaſt ſtand 
in Expectation of the Death of B. and, as ſoom 
as he dieth, ſhall take Effect immediately, where- 
as if the Leaſe to B. had been for ten N eate, of 
any like Term, then the Leaſe to C. ſhould have 
deen void for ſo many Years of his Term. Thus 
it appears that a State for Liſe is very momentary 
in the Judgment of Law, and not ed of 
any certain Continuance ſo much as fora Day. But 
it is otherwiſe of an Eſtate- tail, ſo that if A. ha- 
ving giverr Land to B. in Tail, don after (with- 
out lndenture which makes an Eſtopple) make 
a Leaſe to C. for 21 Teats, and chen B. dieth 
without Iſſue during the Term, yet ſtralb not the 
Leaſe take Effect, becauſe ir was utterly void-at' 
the firſt making. For an Eſtate-tail, being 2 
State of Inheritance, may in the Intendment and 
Judgment of Law have Continuance for 
as appears both by the Caſe of Adam 
Lambert, where it is held within the Statute" 
Chanteries, which ſpeaks of Gifts to have 
tinuance for ever. Therefore a Reverſion 
an Eftare-tail'is no Aſſets, nor giv 
Receipt; otherwiſe in all theſe it is touch- 
ing a Reverſion expectant upon a State for” Life, 
Again, it was ſaid by the Defendant's--C 
that an Effate may be limited to 4. 
Heirs' during the lite of B. with Remainder 
C. as in 's'Caſe was reſolved; but if Land 
be given to A. and his Heirs: ſo long a8 B. ſhall 
have Heirs of his Body or Heirs males, with Re- 
mainder over to C. this Remainder is utter 
void. So as there is in the judgment of La A 
great Diffetence between the L and Con 


* 


tinuance of an Eſtate tail, and of aw Eſtate for! 
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Life. And if (which is worth the obſerving) a 


Fee-ſimple cannot afford a Remainder.to be drawn 
out of it after ſuch a Gift40-one and his Heirs, 
during the Continuance of an Eſtate· tail, or of the 
Meaſure thereof; much leſs can a Term yield fuch 


large Thongs to be cut out oſ it, as a Remainder 


after an Eſtate to one fo long as he ſhall have 
Heirs of his Eody, or Heits males, which is all 
ker —— in this Caſe the EN held 
void by Baldwin and Shelly, though. Eng were 
of -a contrary Opinion, as the Loid Dyer ſheweth. 
Farther it was ſaid, that if ſuch a Conveyance by 


Will ſhould ſtand good, it would raiſe a Perpe- 


tuity, not to be cut off by any Recovery. | 
But whereas the Caſe oſ Hamond hath. been 
related before, ſo as by way of Admittance it was 
argued as a Gift and Bequeſt to Alexander Ha. 
mond and the Heirs males of his Body, with Re- 


mainder in like manner nib the Truth of 


the Cale was, that the Words of the Will were on- 
ly. to Alexander and his Heirs males, (not ſpeak · 
ing of his Body) and ſo to Ralph; which, as was 
urged by the Defendant's Counſel, made the Caſe 


ſtronger againſt the Plaintiffs : For admit that 


the former: way Alexander ſhould have had but a 
State determinable upon the Continuance of his 
Iſſue male, yet here not fo ; ſince the Reaſon 
why in Wills ſuch a Deviſe being made, the Law 
ſhould ſupply the Words (e bis Body) is only to 
make an Eſtate. tail to the Iſſues male, according 
to the Teſtator's Intent. Now in this Caſe of a 
Term for Years ſo bequeathed, no Eſtate-tail could 
poſſibly be, though-theſe Words had been in the 
Win; and therefore the Motive to the Law fail. 


_ Ing, no ſuch Supply will be made by the Law, 


ſince it would be to no Purpoſe: e, 
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here was neither State tail, nor Iſſues or .Heic 


male of the Body, on whoſe Continuance this 
State of Alexander ſhould be determinable. There 
ſore it was an abſolute and total Bequeſt of the 
Term to Alexander tor ever, vis, lo long as the 


Term ſhould continue; for as a Bequeſt to one 
for. ever is as much as a Bequeſt to him and his 
Heirs; ſo a Bequeſt to one and his Heirs is a 


much as if it had been to him ſot ever. . 
And this Caſe, aſter ſix Arguments on each ſide 
at the Bar, (if I much miſtake not) was upon Ar- 
gument by che Barons adjudged. for the Deſen- 
dant by the Lord Chief Baron Tanfield and Mr. 
Baron Bromley, Mr. Baron Denbom (who only 


heard, as I take. it, one Argument on each fide, . 


made of purpoſe in reſpe& of his coming into his 
Place, after the former Arguments) being of the 
contrary Opinion: And the Judgment proceeded 
upon the Point | formerly touched, that, as this 
Caſe was, the State of Alexander did not end 
his Death, and remain to the Executors of Ral 
Other Points were ſtirred, which will be touch- 
ed upon in other Diviſions aſter, in this Chapter. 
It will be obſerved that I do more fully expreſs 
Reaſons and Points enforced on the Defendant's 
part than on the Plaintiff's, wherefore: let theſe 
two Reaſons be accepted. Firſt, that I better 
could relate that than the other, bein 
who argued for the Defendant, and lictle 
of that which was by others ſaid on either ſide af- 


g the firſt 
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ter, nor hearing the Courts; nec ad boc condutFus, | 


nec pedihus fortis. Secondly, the Labour did lie on 
the Defendant's Part, to prove that this Cale dit- 
fereth from the Co 


for Liſe, with Remainder to another. 
N. 7 * 
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mon Cale of Deviſe to one 


We ate now come to the ſixth Point, viæ that 


fits thereof, or the Leaſe or Term it ſelf, which 
in a Will makes no Difference, is bequeathed to A. 


for Liſe, or for ſome part of the Term, with Re- 


mainder to B. and the Executor aſſents that 4. 
ſhall enjoy his Bequeſt, whether this ſhall-enure 
to B. alſo, ſince without the Executors Aſſent no 
Legacy can take Effect. And it hath been re- 
ſolved that this Aſſent ſhall be effectual as well to 
all the Remainders as to the firſt Eſtate: And lo, 
according to former Refolurions, it was admitted 
in Hamond's Caſe, that Allxander's Aſſent to take 
as Legatee ſuſſiced (if the Pequeſt had been good) 
for the Remainder to Ralph and others And the 
Reaſon of this doubtleſs is, becauſe here the 
—.— Eſtate and the Remainder are all 

t one Eſtate in Law; they make but one 


Degtee in à Writ of Entry, nor ſhall have but one 


Year and a Day to enter tor Mortmain. And an 
Attornment to the Grantee of a Rent or Rever. 


ſſon for Life with Remainder over doth enure alfo 


to the Remainder, which being Aſſent hath much 
Aﬀinity to that of the Executor, each tending” to 
perfect the Grant of another Man. Now then, 
whereas it was urged in Hamond's Cafe, that the 
State lirmited' to Ralph ſhould take Effect, not as 
a Remaiader, but a: a new Eſtate to commence 
ſuturely, viz. when Alexander ſhould be dead with- 
out Mee male: If it could be admitted to be ſo, 
then could not the Aſſent of the firſt State t 
Alexander” have enured to this, ſince to Ralph in 
Remainder it worketh as being one State with the 
firft, which Reaſon moſt fail the other way. This 
Difference between a Remainder and new Eftate 
fature brings to my Mind the Caſe of a Rent by 
way of new Creation, granted by C. out of Land 
. to 


where Houſe or Land held by Leaſe, or the Pro. 
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to A. ſor Liſe, or in Tail, with Remainder to B. 
la like manner it hath probably been lield, ab 
though this Limitation dq E. cannot be good by 
way of Remainder, [becauſe C. had no Eſtate in 
the Rent remaining with him when he made the 
Grant to A. yet ſhould it be good by way of 4 
new Grant and Creation to commence faturely,” 

But this doubtleſs cannot ſo be but with à Diffe. 

rence. For if the Grant were by Indenture be- 
tween C. on the one part and A. only on the 

other part, now B. being no Party to the Deed, 

can take nothing by it, except by way of Remain- 

der, but if he were Party to the Indenture; or if 

the Grant were by Deed poll, to which all Men 

are alike Parties, then it haply may enure as a fu. 

ture Gtant to B. This is not impertinent. 

Now as the Executor's Aﬀent to one cannot 

enure to another, though oſ the ſame thing, ex- 
cept by way of Remainder ; fo neicher can it any 
way where the Things are not the ſame, except 
in very ſpecial Caſes. As if a Termor 

a Rent to 4. and the Land it ſelf to B. the Exe- 
cutorꝰs Aſſent that A. ſnhould have the Rent, is no 
Aſſent that B. ſhould have the Land: Yet I think 
the Aſſent that B: ſhould have the Land, doth im- 
plyr the Aſſem that A. ſhould have the Rent. 


1. For that the Reſtraint impoſed by the Law ph. m. 


againſt the paſſing of a Chattel by a Will with. 72 ½ n Bree 
— Executor's Aſſent being — of reſpect to S 
Land ſhall paſi to B. it is no more available to the Pa- 
Teſtator's Debts that it paſs diſcharged of the Rent, 
than charged. 2. Sinee the Giſt and Bequeſt was 
of the Land with the Reit, thereſore if 
this Bequeſt ſnall take Effect, it ſhall carry the 
Lind according to the Teſtators Intent, vis, wich 


yment of the Teſtator's Debts; now if the Common 


\ 


_... ©. Not performed, there. is 00. Aſſent, and theteſote 
At be on a Condition ſubſequent, as thus, I do agree 


The Office-of 
this Charge upon it: For what elſe doth the Ex: 
ecutor in this, but aſſent that the Will oſ the Teſ. 
tator herein doth ſtand and take Effet ? and con · 
ſequentiy B. muſt take the Term according to the 
Will, and not in any different or contrary Man. 
ner. There is no Survivor ſhip among Legatees by 


the Civil Law. But the Aſſent of the Executot 


may altee this. 2 Lev. 29. 

Next we are to conſider of the Manner of AC. 
ſents by Executors, which bath ſome Aſſinity with 
the fourth; Point. But here we ſhall conſider only 
of Aſſents conditional. Now to this purpoſe we 
will caſt our Eyes upon two ſorts of Conditions, 
viz, precedent. and ſubſequent. As for the for- 
mer, an Executor may to a Legatee abſolutely give 
Aſſent upon a Condition precedent, as thus: I am 
content, that if you can get and bring in to me 


ſuch a Bond whetein the Teſtator ſtood bound to 


F. S. that then you enter upon the Term, or take 
the Corn or Cattle to you bequeathed. 80 of 
other like Conditions which may precede the 
Aſſent: as, If you can get the Aſſent of my Exe- 
cutor, or, If you will pay the -Arrearages of Rent 
to the Leſſor behind at the Teſtator's Death, or, 
If you will pay the Wages already due to tha Ser · 
vants attending about the Cattle or Corn to you 
bequeathed: In this Caſe, if the Condition be 


the conditioning in this manner is good. But ii 


that you ſhall have the Thing bequeathed to you, 
provided that you ſhall pay io much yearly' to 
me, or to ſuch a Creditor oſ the Teſtator 3 now 
the Legates entting into, or; taking the Thing be · 
queathed, ſhall not loſe it again by failing to per- 
ſorm the. Condition afterwards ; ſor the * 
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tor by his Aſſent catmot make that Legacy con- 

ditional which the Teſtator gave abſolutely, no 

more than he can make the Bequeſt to be abſo 

ute which the Teſtator gave conditionally, ex- 

cm a Releaſe made of the Condition. As in 

other Things, fo in this. the Executor's Aſſent is 

like to the Attornment of a Leſſee, which cannot 

be upon 2 Condition ſubſequent, where the Grant 

is abſulute or without Condition, though yet he 

may to his Attornment prefix a Condition pre - 

cinch eig . 4 * : EQ 121 2 Of # * 

0 Place we are touching the Bequeſt 

of Leaſes or Chattels real, to conſider 'what man- 

ner of Intereſt: one to whom a''Remainder of a 

Term after the Death of another is limited hath, 

and whether he may grant the ſame, or diſpoſe 

thereof during the Liſe of the firſt. And as to 

that it is clear that he hath but a Poſſibility of Re · 

mainder, for that poſſibly che whole Term may 

be ſpent in the Life of the firſt, to whom during 

his or her Life it is bequeathed: Now a meer 

Poſſibility is not grantable. Therefore was it re- as 

ſolved-inthe late Queen's Time, where he in Re- 0 Caſe. 

mainder granted or ſold his State or Intereſt to 

another during the Time of the firſt; that this 

Grant was utteriy void, becauſ: a Poſſibility can-—- 

not — — Bute whereas ſome Opinion in 

that was delivered, that this Poſſihility could 

not be releaſed, no more than granted; it hath 

ſince been reſolved, that he in che Remainder, by 

his Deed of Grant or Releaſe of the Deviſee or Lenper's 

Life, may make his Eſtate, which before was de- Cc: Cul 

terminable by his Death, to be now abſolute, fo . 

as it ſhall continue to his Executors.” Adminiſtra- 

tors and Afligns, after his Death during the whole 

eu- Term. It may be that what was conceived, * 
| | . 
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the ſaid Caſe of Fulſty, negatively: of the Validity 
of a Releaſe by him in the Remainder, might be 
meant, or petbaps expreſſed of a Releaſe to him 
in the Reveiſion : But ſurely (methinle) though 


he could not ſurrender, yet his Releaſe or Deſea- 


ſance to him in Reverſion or Remainder, having 
the Freehold or Inheritance, ſhould: diſſolve or 
deſtroy. this Term reſidue! after. the Death; oſ the 
Deviſee for Liſe, ſo as there the Freehold ſnould 
5 be diſcharged thereof. But Quært, for I have not 
known this in Queſtion. As for the other Point 
of Ful{ty's Caſe, it was in the {aid later: Qaſa of 
Lampert confit med and admitted for good Law, wits 
that this Poflibility of Remainder: could not be 
aliened nor conveyed to a Stranger... 
- Now we are come to the ninth. Point, w, 10 
examine whether any Act of the Deviſee ſor lie 
can fruſtrate or defeat him in the Remainder of 
the Term, and whether the Act of God, wii by 
the Death of him in the Remainder before: the fielt 
Plow. 322. Deviſce for Life, ſhall deſeat it. As to the inſt, 


Ke. it hath divers Times been reſolved, ttiat p Gant 


ben. 10 EL, made by the firſt Man can cut off or deſeat che 
E 575%, ſecond, though formerly. it were held otherwiſe: 
Ce. F. Ez. But a cording to the late Reſolution was it alſo 
Dy 253-O held or admitted by all in the ſaid Caſe oſ Ha 
Charrelj2, mond, where was ſuch a Grant, And as this cate 
not be done by any dire& Grant or Alienation, 

no more can it by an indirect or implyed, asby 

taking of a new Leaſe, which is a Surrender in 

Law of the old Leaſe, no more than by an ex- 

preſs Surrender; nor doubtleſs by Outlawry, 
whereby the lerm of the firſt Deviſee is ſettled 

in the Crown. But if we put the Caſe ſatther, 

of Waſte committed by the Tenant for Liſe, or 
Breach of Condition by not Payment of the Rent, 

; or 
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or otherwiſe; theſe for the whole in the later 


Caſe, and for the part waſted in the former, do 
ſo-deſtroy che Leaſe, and put the Reverſion in fn. 
tu quo pris, as that all Remaindets muſt needs fail: 
So of a Feoſſment, or other like Forfeiture by: 

Fine. As for the Death of him in Remainder, it 
was urged in the Caſe of Hammond, that ſince ite 
was but a meer Poſſibility, if it could not take 
Effect, and become an Eſtate in the Life of him 
to whom it was limited, it could not ſettle in his 
S $a 
Ca ector ingtam, more ex- 
preſoly as teſolyed in the Point the Caſe of Price 2 
and Atmere. But the Court reſolved, (and found ii bee 
ſormer Reſolutions in other Courts that way) that was never 
the Death of him. in Remainder did not hinder, 92<*ion'd, 
but that je may ſettle as well in the Executors up- Death was 
on the Death of the Deviſee, as it ſhould have there. 
done in himſeif, if he had over. lived the firſt De- 

viſee ſor Liſe. the Leſſor enter and levy a 

Fine, and the Deviſee for Liſe enter not, nor 
claims in five ears ; he in the Remainder may © 
enter, as having a Right ſuturely accrued. K 

la the laſt place we intermeddled only with 

Leaſes bequeathed, wherein yet is to, be under- 

llood, that what thereof is ſpoken is tobe extend. 

ed to and underſtood of all other Chattels real, 

as Wardſhip of Body and Lands, Eſtates by Ex- 

tent upon Statutes or Judgments, Terms, other. 
wiſe than by Leaſe, in Fairs, Markets, Rents, An- þ 
nuities, Commons, Advowſons, and other Pro- 

fits; yea, one ſingle next Avoidance of a Church. 

Now we come to conſider of Bequeſts perſonal 
K if not only, vix. how ſuch may be 14.36 
orfeited, loſt, or revoked. Firſt then, we will 
conſider of the Acts of the Legatee. ä by 


240 The Office of 
Of Forſei- of the Acts of God. Thirdly, of the Acts of the 
cure, ang Teſtator. The Legatee, as from the Civilians I 


other loſs learn, may ſorfeit his Legacy by bis Miſcarriage' 


of Legacy. towards the Will: As if he uſe Means to have it 
concealed and kept from being'known, and con- 

Swinh. de ſequently proved. So if he accuſe it of Falſity. 
teſtam. 352. So, again, if he deface or deſtroy'the Will. AL 
2 Noto pr fo, if being by the Will appointed to be Tutor or 
Guardian Educator of à Child, he reſuſeth ſo to be. © So 
be excuſe it. faith Maſter Swiaborn : but Sylveſter Prierius ſeems 
to me 3 e where he — 14 row 

fuerit aliquid ea conditione ut Faciat aliquid, . 2 

— v0. nes, conditionale, ſed Lr ſo as he takes 
; away the Force of a Condition from Words con- 
ditional, whereas the other without Words condi. 

tional raiſeth a Condition implyed, Laſtly, if the 
Legatee preſume too far upon the Strength of the 
Bequeſt to him, fo as he taketh the Thing be- 
queathed without the Conſent of the Executor, 

thus alſo doth he forfeit his Legacy, faith Maſter 

De Teftam. Swinborn, unleſs the Teſtator did will and appoint 
*5% he ſhould ſodo. The falling into Enmity with 
the Teſtator will be conſidered of more fitly, as l 

t ke it, among the Acts of the Teſtator. In the 

next place, let us ſee what Acts of God ſhall cauſe 

a Legacy not to take Effect. Firſt thus, If the Le- 

gatee die before the Teſtator, this Legacy is loſt, 

and his Executor ſhall not have it. alſo, ſaith 

De tam. Maſter Swinborn, if it be appointed to be paid al- 
** ter the Death of the Executor, and the Legatee 
dieth before the Executor, tis loſt. "And fo alſo 

if he die before the Condition performed, faith 

nar he. Let us come now to Time of Payment; and 
& 45. There Death before it. If there be a Day certain li 


were divers | 

Days ot Payment, and the Deviſce died before the laſt ; his Executor ſhall have 
it, 14 vel 24 H. 8. 36 H. 8. & 3 EL Dy. 59. See this difference. Sum. Sylu. 281. 
According hereto vide Dy. ubi ſupra per majorem opinionem Juſticiar. 


mited 


DDr A es iz. eds Br a * 2 


32 1827 THO mn 


F 


J an Executa. | 

mited for Payment, and the Legatee die before 
that Day, his Brecutor ſhall hate the Legacy 3 
contrariwile, if the Payment were limited to be 
it were only exprefſed to be towards the Mar- 
riage of the Legatee, and ſhe die before Marriage 
ber Executor ſhall have it, ſaich $ winborn. Nou 
ut the Caſe that a Legacy is bequeathed to B, ta 
paid when he ſhall be five and twenty eat 

old, and B. dieth before that Age ; jt ſhall now h 

paid to the Executor, and, that preſently, with. 


out ſtay ing till B. hould have been of that Age, 


faith Prierius. Nay, ſaith Swinbors, if the Wore 
of the Will be fo, viz. when he ſhall come & 
ſuch an Age, then if he die before, . his Exccutors 
ſhall not have it at all : But if the Bequeſt be ge- 
neral, and farther. it is added in the Will, 55 
the Teſlatot would have that Legacy paid the Le- 
pion loch an Age, there, though be di 
before ſuch Age, yet his Execueors ſhall Hav 
the. Sum bequeathed. The Difference ma 


: 


ſeem ver nice; et haply it Wants not fome 4 
probable Caen of Reaſon. Now laſtly, let us T 


come to the Teſtator's own Acts, who clear! 
hath Power to revoke or countermand any Le- 
gacy, t he reyoke not the reſt of the Wilt. 
And here firſt. of Revocation preſumed. If therg 
| out graves. inimicitias inter Legantem & Legata: 


ſed non propeer lewes,: faich he, & , graves, [i tamen 
redeant ad amicitiam, redintegratur Legatim, That 
is, by grievous Enmity after ariſing, and never re- 
eonciled between the Teſt 
Legacy is diſſolved; otherwiſe of a light Breach 
or Falling out, though it continue until the Death 
of the Teſtator. 


for this place, as an Act af che Teſtator, than N 
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de when the Legatee (hould be married : But if 


lor 


ator and Legatee, the 


"his 1 conceive. to be rather fit 


rium, Legatum caducum efficitur, (ſaith the Summiſt ; "3 m_ 
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7 thier Motives inducing fim 0 n Tt ſtood wo 
nilhed an 1d got. Ektin ulſhed by this Breach, of 
9008 Aigtty: For as the Cofifiquifice of Time 
ale Wi, after we making: of 'a verbal of 
il, without reducing it ro Writing, 
94 cauſing it to be Agteſted by Wirneffes, though 
he Teſtator e "divers Yeats ute, doth ftroo- 
er argue his, Intetit not co contirue, that whay 
a4 done i is an Extremity "ſhould ftand as bis Will: 


ſo, 


* 


ſo; on — the pertnicting of a Bequeſt 
expreſſed in a written Wall to continue — 3 
any ctoſſin blotting or daſacing, may 
againſt cn preſumption, che Tei rk 
Mind, that it ſhould contmue as part of his Will. 
But now let us conſider of mote expreſs Revoca- 
tion, and to that purpaſe will —— late —_ 
in the Chancery, ts by the Lord Keeper, 
2 co the Gpinion of the Maſter of the Kall, 
ee Judges, and two Dacters, Maſters of the 

Toa urt;) 'berween' Robert: Eyte and William, Eqre 
'Comptaiyancs;/arid Heſter, late Wiſe of Chriſtopher 
ou their Brother, and now. Wife of Sir Francs 
;\ Defendant * Tbus was the Caſe. The 
t opber Eyre, 15: Fuel by his laſt Will gad 
and bequeatberh to the ſaid Re- 
bert Ee is rocker an hund red Pounds, and.to 

the ſaid Wiliam his Brother a thouſand Pounds, 
und gives to the ſaid Heer his Wife all the Reſidue 
is Eſtate, ind makes and ordains the ſauid 

Heer his ola nl ig Executrix, ſaving, for we 
Petſormanct of his Will 8 Robers Ayr 0 
and #illiaw Eyre, his ſaid others, and i — 49 wy 
them to — — Truſt wich his Wiſe, * 
for the better Perſormante df this his laſt Will: 
Aſterwards, Tau 5. 1624. heidg ſick of the Sick- 

8 .neſs, wheteof he died, he was moved by Maſter 
h Dam port ani Maſter Stone to ſettle; his Eſt ate: (0 


2 
Teſtament. giveth 


TFS ERTIES Re 


ot | ich Motſon belyielded: 2:And:Miſter Stove: and 
in | Maſter Paret did demand of the: (aid. Glrifo- 
ro pber what Friend he thought ſitteſt to be his Exe 


wy Tutor, and to worm be would commit the Qare 
| of of dilchaiging this. Funetal, and performing his 
Win, whether: he truſted any. Perſon more than 
gh bis Wiſe to be his Executor To whom he an- 
oa ſwered, That his Wiſe was the fitteſt Petſon for 
that Ku- poſe, and therefore ſhould be his ſole 
ſo, R 2 + Hob» 


by his Wiſe to give his ſaid 


"a. 


- 
hs . 
5 4 


Executrix. And then the Teſtator was moved 
by Maſter Stone to give and bequeath Legacies to 


his Father, to his Brethren, and to his Kindred: 
Whereupon he anſwered, He would give or leave 


them nothing. And being farther put in Mind 


to remember his Friends and others, gave and be- 


queathed to Lionel Atwood, his God · child, twenty 


or thirty Shillings. And 55 moved 

ſon more, or a 
greater Legacy, or the like in Effect, he ſaid, Thou 
knoweſt not what thou doeſt, do not wrong thy 
ſelf; twenty or thirty Shillings is Money in a poor 


Bodys Purſe, or the like in Effect; and the reſt 
he leſt to his Wife's Diſcretion or Difpoſition.- And 
the ſaid Teſtator did ſpeak the Words aforeſaid. or 
the like in Effect, Animo teftandi c ultimam Volun- 


ratem declarandi, as the Witneſſes then preſent did 


Guede. > 7 4 ; | 
This Will was proved by the Oath of the faid 
Heſter, and this Codicil pleaded as a Revocation 
-of the ſaid Bequeſt : The (aid Maſter of the Rolls, 
Judges and Doctors, were by the Lord Keeper 
and the Order of the Court, deſired to reduce the 
Matter upon the Will and Codicil into a Caſe, and 


to certifie their Opinions, whether the ſaid Co- 


 dicil were a Revocation of the Legacies given to 


the Plaintiffs, or not. And they, after Counſel 
heard at ſeveral Times, viz. both Common Law- 


2 l and Civilians, and many Hours ſpent in Con- 


rence together, did finally reſolve with one una. 


nimous Conſent, that the Legacies to the Plain- 
tiſſs given were not by the ſaid Codicil revoked, 
and ſo certified under their Hands. Upon Read- 


ing whereof Novemb. 25. Decree being reſolved 


to be made, if Cauſe were not ſhewn to the con · 
trary Novemb. 27. on which Day the Defendant's 


Counſel, 


+. «+ 
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Counſel, before the Lord Keeper, in the Preſence 

of the Maſter of the Rolls and the faid three 

Judges, and Sir Fobn ard, alledging what 

they could in Stay of the ſaid Decree; it was by 

a general Concurrence of Opinion decreed, that 

the Legacies given to the ſaid Plaintiffs ſhould be 

to them payed on our Lad Eve, with twenty No- 

bles in the hundred for the Detainment thereof. - 
This Caſe I thought fit to relate ſomewhat at 

large, becauſe it picched upon the Point of Re. 
vocation, without plain, full and expreſs Terms. 

And ſurely, as Wills are to be made out of diſpo- 

ſing Memories and Underſtandings, fo alſo with 
deliberate and adviſed Judgments ; and therefore 

by like Reaſon not to be countermanded or te- 

voked by ſick or flight Expreflions. And this 

ſeems to me very agreeable with the Rule and 

Reaſon of the Common Law. For as Reaſon it 

ſelf doth dictate, that Nibil tam conſentaneurs eff 

æquitati naturali, quam unumquodque diſſolyi eodem 
modo quo conſicitur; ſo hath the Law of 
England, in my Underſtanding reſolved ; As for 
the Purpoſe, If the King preſent a Clerk to a 
Church, and he is thereupon admitted, and inſti. 
tuted thereunto; now yet before Indution may 
this be revoked as a Will may: Let if the King 

ſhall after, and before Induction, preſent another 

Man to this Church, without an expreſs Repeal 

or Countermand of the former Preſentation ; it 
4 ſhall not hereby be revoked. So if Lands were To beip 
71 conveyed to certain Uſes, with a Clauſe or Power this was 


0 $30 TEL 00 B Bo” Bs To I IT 8 WORRY PI AR 


** of Reyocation, the Sale of the ſame to another — 
ed did not revoke the ſormer: But if a State were 6p. 4- 
0 meerly at Will, then the Conveyance to another $H..cap 9. 
170 by the Common Law amounted to a Revocation 
ſel, Therefore was the Statute 2 Henrici 8. 
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| pe inte at | 
to redreſs this, vc that where the King had grant - 
ed Lands or other Things to one duritig his Plea- 
ſuce, this ſhould not be revoked by a Grant to 
another, without Recital of the ſormer, and De- 
2 that the King had determined his Plea- 
e but ent Db agus adtorgs,s 
Being now to conſider of Relation in the Ex- 
ecutors Aſſent, it is meet, ſince theſe Diſcourſes 
are principally intended for thoſe: wha are not 
grounded Students ing or Proſeſſors of the Law, 
that we ſhewy what we mean by Relation, or what 
it is in Law. Thus therefore be ir conceived, 
that Relation is a kind of Fiction in Law, making 
2 Thing done at one Time to be accepted and 
reputed, or to have its Operation, as if it had 
been done at another Time paſt. As for the pur- 
poſe, A. doth bargain, and ſell Freehold: Land to 
B. in Avguf by lndenture, which is not inrolled 
till Octaber following; yet this hath ſuch Relation 
to the Date of the ladenture, that if A. after 
that, and before the Inrolment, become bound 
in a Statute, ot granted a Rent charge, or made 
a Leaſe for Years, or took a Wiſe, or committed 
Felony, yet ſhall none of theſe be of any Force 
to charge or . Prejudice the State of B. ſor that 
Law adjudgeth him now Owner by Relation 
as from the time of the Date; yea; if. a Servant 
departing- in Auguſ, for ſome great Breach ith 
nis Maſter, do kill his Maſter in October, this is 
in Law Petty Treaſon, as if he had continued Ser- 
vant when he did the Fact; becauſe it relates to 
the Malice conceived when he was his Servant. 
Now then having ſhewed that a Term or other 
. . Chattel real or perſonal paſſeth not, nor is tranſ- 
ferred in Property to the Deviſee, until the Aſ- 
ſent of the Executor be thereunto had; we now 


put 


® 


void, Rent growetn pay able; now if this Aſſent 
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But put the Caſe that the Legatee before the 


k 


or. ſame ſuch good Spage | ater the Teſtators 


Death, and make our. Queſtian,. whether dus 
{hall have Relation to the Teſtataf's Death, v 

to he in the Law's Account as if ĩt had then: been; 

os, perhaps, to ſome Purpoſes ſo to ſtand, and to 

others not ſo ? That this ĩs uſaſul and material ad 

be known, he it thus ſhewed..: One bequeathed 
bis Term of Tithes of an Advowſon of an Hauſe 
or Land by him firſt leaſed to an Under: Tenam 
for Rent, and dieth in Aay, the Executor aſſent- 
eth to the Bequeſt in October, between which t 
Times Tithes be ſet out, the Church becamech 


ſhall relate te the Teſtator's Death, che Deviſer 
ſhall haye theſe, elſe not. The Jjke-Gaſes may be 
put of the Brood of Cows, Mares and Ewes, 
fallen between the Death of the Teſtator ard 
the Aſſent; ſo allo of Fleeces of Sheep ſhorn, &r. 
Now to come to the Point, it is reported by . 41 Elz. 
the Lord Coke to have been held in the late Coll. 5. f.12- 
Time, that this Aſſent ſhall, as /berween clie-Ex- S 
ecutor and the Legatee, have Relation to the Plow. Sm. 
Teſtator's Death, yet ſo that if the Executor bã- — 4 
fore his Aſſent to the Deviſee oſ Leaſa /commirred Stranger 
Waſte, now the Action of Waſte ſhall be b EO 
againſt the Executor in the Tena tor the: Walde ſent, 280. 6. 
72 before, and not againſt the Deriſee in the 
r not tv RY wee TR oo 


.Execucor's Aſſeat granted the Term to J. S. now 
if to any; Purpoſe: this Aſſent ihall hade Relation, 
it ſhall certaiuly ſa be co make-gaod this Grant, 
as making the Legatee to be ellated; and conſe. 
Ne able ta grant before the Exdcutor's . 
leat: Jet do I nat find «ts * 


- 


Fine, if the Leſſee a good 


ons _._ the Gift of a Legatee, to have the Aﬀent of the 


* 


. 
* 


"The Office'of | 
tion in the Point, but find it debated at the Bar 
in the late Queen's Time between Puckering and 


P. 25 Eliz. re in the Caſe of Adminiſtration granted to 


. aſter her Grant of a free Term left by her 
Inteſtate Husband; but I find no Reſolution there- 
in, nor perhaps wants there material Difference 
berwixt that Caſe and the other; for there the De- 
viſee had at leaſt an Inception of Title by Gift of 
the Owner, wanting only a Circumſtance of Af. 
ſent to perſect it; but here this Woman till Ad. 
miniſtration, had not fo, unleſs, perhaps, the 
Statute 21 of King Henry the Eighch, directing 
or enjoining Ordinaries to grant Adminiſtration, 
hall amount to à kind of Title a4 rem, though 
not yet in re. But to return to the Point of 4/- 
ſet: : Where a Reverſion is granted by Deed or 
ime after do attorn, 
this ſhall have no Relation to the Time of the 
Grant; ſo as for Waſte committed, or Rent grown 
due between the Grant and Attornment, the 
Grantee can have no Remedy. | Therefore it is 
good for him who buyeth, or hath-any thing of 


Executor before the Sale or Gift well teſtified ; 
or if the Aſſent be not had till after, let him take 


a new Gift, that he may not reſt in a doubtful 
Caſe: For beſides the Premiſſes, that great Le- 


gilt Sir Edward Coke, when he was a Practiſer 
to Mr. Stubbs of Norfolk) for his Fee, gave his 
inion, as | have. been confidently informed, 
that where a Leflee ſor Years being outlawed did 
grant his Term, and after reverſed the Outlawry, 
this did not make good the Grant by Relation, 
not being in the Grantor at the Time of his Grant. 
And this hath mach Affinity with the principal 
Point; for chere, if the Relation help bot, che 
1 17 e * > 6 l | ? | tel | : Gran; 
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Grant is not good from the Legatee. Where an 
Executor may-pay a Legacy without taking Se- 
curity to reſund, G“ e contra. 1 Cb. Rep. 1 36. 


ft 


Divers Caſes of Bequeſs confulered and expounded 


I F a Termor of an Houſe get — Houſe 2 — 
to B. without expre long he ſhould {7 Gran 
ve it, he ſhall have — Term and Num- . 
ber of Years. So of Land. -- 

Alſo by the Name of the Houſe, the Orchards 
Gardens and Backſides do paſs ; yea, if the Houſe 
with the Appurtenances be bequeathed, ther 
the Lands belonging to the Houſe, or uſed 
ic, do paſs, though yet they would not fo do by 
ſuch Words, in any Leaſe, Deed or Grant. Yee 
by ſome Civilians dr Canoniſts, the Orchard be- gum. $yiv 
lon go gig Houſe ſhall not paſs by the only . 
Gift of the Houſe, without ſome Words ſhewing 
the Intent of the Teſtator fo to be, or except one 
Gate or Door lead as well to the Orchard as to 
the Houſe : But ſome other of them hold, that ic 
doth paſs without any ſuch help of Circumſtance, 
ſo as it be adjoining to the Houſe; . ' 

If a Leſſee for Years give his Term by his W 
to A. he ſhall. have it without paying any Rent, 


31 Eliz. 


- 
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for the Executors ſhall pay it for him, as | find in . 
. 


the Summiſt; but againſt Reaſon, methinks. 

If one bequeath his Indenture of Leaſe, 
whole State in that Leaſe paſſeth. So if one be. 
queath his Obligation or Specialty, the Debt 
or Duty it felt. ſhall go to the Legatee; and 
the Canon or Civil Law the very Action it fe 

ſſeth, viz. as 1 conceive, Ability to ſue the &. we fp. 
btor in his own Name: But in our Law it is 6+ 
therwiſe, the Suit muſt be in the Executor's * 
PV 


ws” 1 


Ce Om of 


| faraDebe or Thing in Action cannot be aſſigned; 
except by, or tothe King; and only at the Com- 
mon Law is the Debt recoverable; hut theSpiri- 
tual Court may force the Executor to ſue, or let his 
Name be uſed in the Suit, for and by the Legatee. 
Yet 48 E. 3. If one bequeath all his Moveables, Debts due to 
atm eg him are nat bequeathed; nor Corn, nor Erujt 
thy 5 2 growing on the Ground, not Stone, nor Tim- 
me ber prepared PE ang as the Canoniſts and 
after Dedts Civilians hold. 
Pale u., On the other ſide, if, _ begarath the Mojety 
2 al all his Goods the Legatee ſhall: have only the 
i account. Moiety af that Which remains aſter Debts payed-; 
that only is to be: accounted the Tellator's 
Que. 35 H. yyhich he hath tre es aliemmn. 
* 1614/12, 55 By a Bequeſt of all Utenſils or. Houſboldſtud, 
Sow. N Plats nor Jewels are, not given. 
219. „ If ane bequeath to bis Wife all her 1 the 
hall not have, as ſome Civilians ſay, her Orna- 
ments of Gold or Silver; by Which is meant, as 
J;rake it, Chains, Jewels, Bracelets, Rings, &c. 
But others are of contrary Opioion, except they 
| ch Things as are nor lawſul for her to wear. 
hid. II a Bed be given by a Will, Jenit ornamentum 
255 _ the: tilan, that is, che Furniture there- 
Arn TEE ay the Curtains - and. Valans; as 1 
tae it. But d think that by Giſt of a Coach by 
Will, che Coach Horſes paſs not; yet perhaps the 
Furniture of the Coach · Horſes may paſs as appur- 
tenant to the Coach; ſor ſo I think they ſhall. do, 
rather than by Bequeſt of the Coach Horte with- 
out the Chf . 
d. If one bequeath to A; Meat, Drink and Claath. 
ing, or Alimenta, he ſhall have, ſaith the Civil 
8 Lodgir g. Habkation, and all Things 


Ne- 


A, Lak N N * 
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neceſſary for the Maintenance of Life with 08 


cake it; Firs and Waſhing, cee. 151 »fy © 


If one bequeath to his Daughter ten Pounds a 2 b. 


Vear for her Apparelling, and ſhe demandeth 
none in four Years ; now ſhall ſhe not aſter that 


Time have the Arrearapes of this ih | Pounds by x22 4 


Year for the Time paſſed. 


If a Man bequeath — Hors or Cows; 
not naming which, to F. S. he is to chuſe dich 


he will, fo it be not the beſt of all, ſaith the 


Civil Law; and perhaps the mention of that Ex- 
ception grows; out of reſpect to the Herriot, 
which the Lord ſhould have, or the Mortuary, 
which the Parſon ſhould" have | 


Shillinigs to A. twenty to B. and ten to C. to be 
had in ſuch a Cheſt or Casket, and it is found af- 
ter his Death that there be but thirty in all in that 
Casket or Box; now each ſhall be abated ratably, 
ſaith my Summiſt, ſo as 4. ſhall have fiſteen, B. 
ten, and C. five; and this ſtands wich good Rea- 
ſon and Juſtice; for ſo each hath a ptoportionable 
Part. And it was reaſonable that it were by Par- 
liament eſtabliſhed for Law, that all, both Legatees 
and Creditors, ſhould be ved in like Proportion, 
where the State will nor ſuffice for full Payment of 
each, rather than that an Executor ſhould have 
power to pay one all, and another nothing; yea 
if the Teſtator leſt "ſifficient to make good all 
thoſe fixty pieces bequeathed, te, if that which 
is wanting in the Casket ſhall not be ſuppked and 
made up; for if the Caſes following ound with 


the * Auchor be good Law, it ſhould ſeem fo 
to 


I one, ſaith he, bequeath to 
is Uroſeigy Man's; and whereto 


A Man bequeathed thirty Video of” eee mea. 


8. as which gn. 5ytv. 
Teſtator hath * 


— 


The Daſice of 
no Right; then ought his Executor to buy it, aud 
ire it to the Legatee, or elſe ſatisfie him to the 
full Value; and whe pt only by the Civil, but 
alſo by the Canon Law, and in foro Comſcientiæ, 
EE amd tn feb on Hirſt 
ain, if A. to B. an Horſe b 
Name, and 4 r ſell away that Horſe, and dieth ; 
now is his Executor bound to anſwer the Value 
thereof to : And if the Teſtator, after his Sale 
of that Horſe, had bought another, and called 
him by the ſame Name as the firſt ; now ſhall 
this later Horſe paſs to B. ſaith the Book, excepe 
it can be proyed that the Teſtator (old the former 
Horſe of purpoſe to revoke his Will touching that 


again 1 find, that if one wp, bane a Moiety 

or one Half of green Cloſe, or of a Stack of Corn, 
or other Chattel, doth give the whole, ſo as the 
Words be apparent to reach to more than his 
Moiety, then muſt the Executors buy out the o- 
ther's part ſor the Legatee, or give him the Va- 
lue: But if the Words be but general, fo as they 
may be reaſonably ſatisfied with the Teſtator's 
Part, no Supply ſhall be made. So alſo if one, 
having Goods in Pledge, bequeath them, it ſhall 
be conſtrued to extend no farther than his Right. 
A Bequeſt is made of an hundted Pound to be 
payed at a future Time, viz. divers Years after 
bid. 284-9. the Teſtator's Death; a Queſtion is made by the 
Summiſt, whether the Profit of the Money in 
the mean Tjme ſhall go to the Legatee, or che 
Executor: And he reſolves with this Difference, 
if the Day were given in Favour of the Legatee 
being an Infant who could not ſafely receive it 
any ſooner, then he ſhall have the Profit; but if 
the Reſpite of Payment were in Fayour . 
| TY xe- 
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Executor, then ſhall the Legatee have but the 


dare Sum, without any Addition of mean Profits 


If one bequeath all his Term or Goods to his is El. py. 
Executor for Payment of his Debts, or Debts and 8 
Legacies, it is a void Bequeſt ; becauſe it is no G. A8. 
more than the Law would ſay, if he had ſaid . 
nothing. So if it be generally to perform his 
If one, ſeized in Fee-ſimple of Land, bequeath 


it to his Executor to pay Debts, the Executor 


hath no State of Freehold ; for if he ſhould, then 
it muſt” be either for Life, which might end by 
his quick Death before Debts payed ; or in Fee- 
ſimple, which would carry away the Land for 
ever from the Heir, where perhaps: a few Years  , 
Profit might ſuffice to ſatisſie che Debts; yea, then ' 
by Death of the Executor the Land ſhould de- . —_ 
ſcend to his Heir, and not go to his Executor, 
who would be Executor of the firſt Teſtator. Wages 
If one give or grant all his Goods, having 
Leaſes for Years. as well as Moveables, the Leaſes By Devd dr 
ſhall not paſs, as was held in the Time of King 4 in - 
Edward the Sixth. And fo alſo was it admitted gr. bone. 
in Portman's Caſe. For the Word Bons compre- eng Jody 
hendeth only Moveables, by the better Opinion IN pur. 
there. But the Point in that Caſe was pertinenc man ver. 
to this Place, viz. a Bequeſt in a Will of all the , 4 
Teſtatorꝰ Goods: And whether thereby a Leaſe vers Times 
for Years paſſeth or not, was divers Times de- e. 
bated, but not reſolved, the Judges differing in 
Opinion in that Point; but in another Point, 
which made an end of the Cale, all agreed. Let 
the better Opinion was, as | find in my Report, 
that a Leaſe would paſs by ſuch Words in a Will, | 
though not in a Deed or Grant by Word other= + 
wiſe made; for the Legacies are demandable 5 5 
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Ke e dite at 
cc. 28. the Spiritual Court, where Bona . Catalla are 
taken for all one. See allo the: Statute of Marlh. 
giving an Action to the Succeſſor, Ad repetends 
buona pride,” Net an Ejett;rreftad, hath boen 
maintained thereupon. Sb alſo upon the Statute 
of Executors, De bohis aſportatis in vita Teſtatorit, 

hach it been reſolved, and where Adminiſtrarion-is 
granted, it is only omnium Bonorum, without ſpeak- 

ing of Chattels , yet hath the Adtniniſtrator Ihte- 

reſt in Leaſts as well as Moveables. . On the other 

4E. 3. c. 7. ide, the Statuts de Prirrog. reg. mentioning only 
3 ws Forfeiture ade Catallis, is clearly extended to Move- 
orfeiture So alſb in the Wtit of Rſſiſe De tatalliy qu 
of Goods jn eg capta fuerint and in th Wric of Execution 
who go be- UPON a Statute there is only the Word Caralla, 
youd the and not Rena And in the Caſe: reported by Ka. 
I all hee Wiay trap, Henry the Seventh, it ſeems Bun & Ca. 
Goods are ulla wert taken for Synonyhma, or all one. It doth 
hended. 1j not. that theſe Statutes and W tits werr al- 
H. 7. Keil. ſedged or conſidered of, zemp. Edi. G. but in Fort- 
Rep. 35. nn Cale the moſt of them were 
I one will chat his Wie, or any other, hal 
have, or hold, or enjoy the Moiety of his Leaſe 
wich his Executor; this implieth not that the Exe. 
cCutor have the other Moiety 48 a Legacy alſo, 

but other wife as the Law caſts it upon him $10 
more than where the Moiecy of Fee - ſumple Land 
Is deviſed to the younget Son, this ſhall not male 
©  -the elder Son to have the other Moiety other wiſe 
than by Deſeent, as between Lom and Carter was 
conceived. But there being a Proviſo in the 

Low and Wife's Bequelt; that if ſhe'macbied drom che Houſe, 
C then, & ci Popham, Chief Juſtice, held; that if ſbe 
37 Ein mätried at ali, this was a marrying ſrom the 
Ben. Reg. Houſe ; ſor ſhe was no longer Widow of that 
Houſe, though ſhe mar tied wich one * 
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bew whether the Things tore-fpokers of Ex 13:35 
edutòrs immediate extend alſo to the rediate of cht 16 
more remote Executors.” "Affuredly;' were Inet of 0 5. 
by the Books otherwile informed,” I ſhould rhink des 1 « ; 

i | iſomewhat Rrenge, chat the wedinte Execute: 
* in the fourth, fich or fatther Degree, ſhould net 

| by the Rules. of the Common Law, ſtand” in like 
Plight Executor to the firſt Teſtacor, as the firſt 
and immediate Exechtor; as: well as the Heir and 
993 in the third of thirteenth Degree is capat 
ble of all Advantages in like ſort as the firſt — 

immediate Heit aud Aſſignee. And indeed, 

find both in the Time of Edward the Second, and 19 EA. 20 
Edward the "Third, Execution ſued out upon a '4 £4. 3- 
Judgment and Statute by an Executor of an Ex- cu: 87 & 
ecutor ; and why he might not as well maintain 103. 

an Action of Debt, &«. I ſee not. But I muſt con- 

fefs, I find both Books fo the.contrary before any 

Statute made in the Point, and after an Act of 11 E. . & *®; 
Partiartiene to enable them to bring Actions, and knn. 
to mae them ſubject to Actions; yet the Statute cutor 78. 

ſpeaks nothing of conferring upon them the Teſta- ; in 
tors Gobds. Now if they had Title to them be- 
fore thar Statute, it is ſtrange if they ſhould not 
be ſuable ſor Debts. But ſince that Statute, and 
at this Day, where by a Will a ſpecial Truſt is 

recom - 


* 


The Office of 
= recommended to an Executor, as to ſell Land, “e. 
5 this not performed in his Life. time ſhall not be 
. performable by his Executor ; contrariwiſe of 
2 22 u an Intereſt, as to take the Profits of Lands for 
And 32 —_ certain Years towards Payment of Debts and Le- 
5 K acies. And where the Statute temp. H. 8. gives 
And 13 El. Remedy to Executors for Recovery of Rents of 
cp.5- © Inheritance behind in the Teſtator's Life; I doubt 
4 frau- not but Executors of Executors are within > 
ka _—_— Equity, as well as within the Statute 9 Ed. 82 
21H, Leo . that the Executor who appears at the Grand 
15 for al ſtreſs ſhall anſwer alone. Yet the Statute W:þ, 
litying Re- 2. cap. 23. for Exectiors, was not to extend 2 
39 H. 6. 43. Executors of Executors. Quod non eff lex. 
7E 3. a; now in all Caſes, expe of ſpecial Truſt * 
Authority without the of Executorſhip, 
the Executor of an Executor, how far ſoever in 
Degree remote, ſtands as to the Points both of 
Being, Having and Doing, in the ſame State and 
Plight as the firſt and immediate Executor. The 
Eſtate of the firſt Teſtator liable into whoſe Hands 
ſoever it come, 1 Ch. Rep. 257. 30 Car. 2. cap. 7. 
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CHAP. XXI. 
Touching 4dminifrators. 


Of theſe alſo as ſtanding in much Affinity with 
Executors, it may be by ſome 

that I ſhould have treated. But firſt, 3 
is, that theſe of Executors only having grown to 


ſo great a bulk above ExpeRation, I was vowill- 
ing to enlarge it farther. 


— 


Secondly; 
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ceptauce add ere long, that Which A | ertaine y 
to Adminiſtrators diſtinguiſhed from Execit vi 
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calm. in oper tout bing Payment of Debs, 
Legacies, and the Preferring, or Reſpect of Perſons: 9 
7 7 | TORE T3 en 7318 wet f > mk 3; 


O the Advertiſement, whit Courſe Execu- 

1 tors are to hold in their Payments, U 

thought good to add this in foro Confritheie; That" 
when as it ſhall ſtand in the Executor's Will and 
Ele&ion to pay whom he will, and as he will” 
in reſpect of Equality in the Dignity and Degree 
of the Debts, all being for the Purpoſe by the 
Specialty, and none of Record, and yet he hath' 
1 not where with to pay or ſatisfie all, here he 
vith may have three” Ways or Courſes in his Eye. 
ted \ Firſt, Where there is Equality in the Honeſty 1. 
zule and Conſcience of the Debts,” there (excepr 5 
n to the Ability of the Parties to bear Loſs the Diſ- 
will- proportion may otherwiſe occaſion) tnethinks'it' 
ſhould be moſt honeſt and juſt ' to pay every 
one proportionably, and ” let the Loſs'of every 
DE one 
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” 
- 


2Cor. 8. 14. 1 to the Nera d Solemen, whillt 


: P 


The Office ot an Exetutoz. 


one to be equal. And the Juſtneſs of this is 
taught by the Law, which. gives the Andita quere- 


ls for equal Contribution. in bearing, of Loſs by: 
them who ſtand in equal Degree: So of Legacies: 

The Property and. Inability of ſome, and the 
Fleaey of others, may 8 5 cientie juſtifie 

by Pay more.to one, and ſuffering him to 

of ; Tan any thing) than a aber, * if. 4 

ow's. Mite Was 4 greater 
1 s than. more out of * Where Ch Char 
ty finds,or may 2 Place 7 — to Place of 
4 it may find greater. Motives of preſerving 
om Loſs: So of Legacies. 

The Nature of the Debts, and ſo ſometimes. of 
Legacies, may be fo different, * thence may 
ſpring a juſt Motive to diſpr n Payments, 
to pay more to one than another, Rate for Rate, 
2 e fuer one to lo more thn another 


One 514 be. Uſe for Money, or at 
enit fo 


leaſt Money ſe; another may be Money 
freely tents 1 Debt for Land of Inheritance 
bou another Debt for. a Leaſe, Chattels © or 
Mo cables, come to the Executor The firſt merits: 
the the legl Reſpect, next the ſecond, then the third, 

e laſt; the moſt. But where, without amy 
of theſe Motives, there is not 5 held in the 
Payment, peccatur, (as I think) is Conſcienriam. 
But let every. one ſtand or fall by or to bis.own, 
or to him who is greater than his —— 
This Equality Saint Paul in another Cale recom- 


nequality a in n the point of Right, 
. bis Diſpo ion to have made an equal 
Diviſion oſ the Cnile between the Mothers, who 
were joint {dainger and Competicors for it. 
See more of e Doct. and Fines sub. | 
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Al, Erector, Adminiſhr Tien, & 


X D 47 M, A hes Frey rather WY 
Prichogenicure, had (ab initio) — page 

over all the Earth, which deſcendi 

Gi Poſtericy, when they encftaled, was by. f. 
divided t ectively into Territories of _— 
lar Dominion: For Abel having Sheep and Cat. 
tel, had conſequently Paltures of bb on; and 

when Cain built the City of Enoch in the Land 

of Nod, he had vently Lands 8 
particularly his ow: * when Woab, with his 
Family, 
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Definitions, &c. 


Family, only temain'd living after the general 


Deluge, the Earth was divided by his Poſterity. 


And it appears by Sicred Scripture, that Wills 
and Teſtaments were in Uſe amongſt the ancient 


Hebrews 5 for Abrabam had made Eleexer his Heir, 


if he had dy d without Iſſue male. Gen. 15. And 
Abrabam diſmiſſing his other Children with filial 
Portions,he made his Son Iſaac his Heir of all he had. 
Gen. 25. And Iſaac, when Eſau had fold his Birth- 
right, appointed: Jaca his Heir and Executor. Gen. 
27. And Jacob likewiſe, by his Will, gave to his Son 
Joſepb one Portion above his Brethren, which he 
took from the Amorite, with his Sword. Gen. 48. 
2 5 

Now altho' Teſtators and Executors are ſaid 
to be Correlativa, and that there is Relation be- 
twixt a Will and an Executor; yet becauſe there 
may be a Will without naming an Executor, but 
no Teſtament” without an Executor named; and 
an Executor being appointed h]. Teſtament, 
(which taken in the largeſt Senſe is the ſame with 
à Laſt Wal) and Hath the Commencement of 


his Authority and Untefeſt thereby, it, will be re- 


viſice; in the firſt. Place to define and declare, 
hat although a. Teftament. end Lal Wat 
fome Reſpects are both\'one Thing, yet in other 
Reſpects chere is a Diyerſity between them: For 
as a Laſt Will being a general Term, agreeth with 
every ſeveral Kind of Laſt Will or Teſtament, 
ſo Teſtament being generally taken queſ# Teſtatio 
Mentis, differeth not from a' Laſt Wilt : for any 
Laſt Will, be it à Codicil, or other Kind, may 
in that Senſe be termed a Teſtament: But a Te- 
ſtament taken flrictly, is underſtood to be that 
particalar Kind of Laſt Will wherein an Executor 


is named, By which it appears, that every Te. 
2 s 0 Ya T a hs. v9 $49 * FLY Ak 1 ſtament 
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Definitions, kee. 


ſtament is a Laſt Will, but every. Laſt Will i is not 
a Teſtament. 

But as no Laſt Will is of any Force fine anime 
diſponend;, ſo no Teſtamen is of any orce five 
animo teſt andi. 


' 


©: Codicillus, a Codicil, is a 'Dimihutive of Codex,” ; 


4 Book, and js moſt properly defined aſter this 
manner: Codjeillus ef volunt atis noſtre juſt Jen. 
tentia de eo quod quis poſt mortem ſuam Feri wedes 
abſque Executotis conſtitutione, A. Codicil is a juſt: 
Sentence of our Will concerning that which any 
one would have to be performed after his Death, 
without the appointing of an Executor. By 
Force of which Words, abſque Executgris conftitu.. 
tone, a Codicil is made to differ from à Teſta- 
ment; for as a Teſtament cannot conſiſt ot be 
without an Executor, fo a Codicil cannot admit, 
of an Executor, being an unſolemn Laſt Will. 
And 'Eodicils, when firſt invented, were only. 
uſed when the Teſtator had not Opportunity to 
ake a Teſtament, by Reaſon. of the manifs d 
Jlemnities thereof ; or elſe 'as Additions to the 
Teſtament made when any thing was omitted 
therein; or ſomething in ſuch Teſtament which. 
che Teſtator, upon better Advice, and Conſide- 
ration, would alter or retract; And a Codicil 
may be made either in Writing, or without; and 
by him which dieth Inteſtate, or by him which 
jeth with 'a Teſtament. And if it be made by 
a Perſon. which dieth Inteſtate, the Legacies 
e yi! iven_ mult be paid by mim that ſhall have 
the Adminiſtration of che Goods of the Deceaſed, 
And if the Codicil be made by, him which hath- 
a Teſtament, then, whether the ſame be made 
before or aſtet the Teſtament, it is teputed Parcel 
thereof, and is to be performed as well as the 
8 3 Teſta- 
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fx 


7” Dane 


Tae ; unlels being ma 


ſecondly, If two Teſtaments be 
both Teſtament, ate void; 
füſt or laſt 


ven to one Perſon in ane Codicil 
Perfſun' in another Codicil, the 


vide. that Thing betwixt them. 


1 he is, as having 
ainſt all Men that he had, ſo 


was. This Executor had his 


ament. it appear to be revoked in 
ment, or to be. contrary thereunto., 
Ci's and Teftameots do both agree in the effici, 
ent Cauſe ; becaule every Perſon which can make 
A Teſtament m a ſo make a Codicil, contra; 
but they have divers contrary Effeds. 
whereas no Man can die wich two Teſtament, 

| becauſe the latter doth revoke the former 
Man may die with divers Codicils, and 
ter doth not hinder or revoke ſhe former. 


Kc. 
beſore the Te» 


the Teſta. 
and Codi- 


Far firſt, 


75 5 


found, 10 ie ' 


doth not appear which was the former or later, 


but if eo Codicils 


C 


be found, 4 it Cannot . known which was 
and_one and * ſame Thing is gi- 


, and to another 


odicils are 
void, but the Perſons therein named but to 


ſo likewiſe 


ject to every Man's ARion -as far as himſe 


4 


Executor, ab P. is he that is appointed 
by 20 Non in his Fn ah ang Neher to 
ve the diſpoſing of all his Subſtance, accor 
- 1 Contents of { the laid Will. This Execatc 
is either Particular oi Univerſal; Particular, | 
if this or that Thing be committed to his — 9 : 
Univerſal, if all. And this is in the Place of him 
whom the Civilians call Heredew, and. the Law 
accounteth him one Perſon with the Party whoſe 


all Advantage of AAR 


N 


Beginning in the 
W by the Conſtitutions of the Emperots, on 

i permitted thole that thought good. by "the 
f WW; (0 Sd apy . upon gogd. and wo 


Orcs to 2ppoine whom they pleaſd to ſße the 


the Will, as the Law directs. 


- : o 
— | 
" , > 
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fame performed ;"and if they appointed none, 


then they ordained, that the — @ thy Place 
Bod id f | 


ave Authority of Con effect it. 
But now an Executor is generafly taken a Perſon 


appointed by the Teſtator ro execute his Laſt 


Will and Teſtament, and hath the Property or 
Intereſt in the Teſtator's Goods and 'Chartels, 
pon Confidence to diſpole them accot ding t 
Adminiſtrator, ab Adminiſtrando, in our Com- 
mon Law is taken for him that hath the Goods of 
a Man dying Inteſtate, committed to his Charge 
bythe Ordinary, and is accountable for the ſame, 
and to anſwer Debts and Legacies as Executors 
to the Valuę of the Goods of the Dead, and no 
farther, unleſs ic be by his own falſe Plea, Prey 
waſting the Goods of the Dead; and if ui 
Adminiſtrator die, his Executors are not Admi- 
niſtrators, but it behoves the Ordinary to com- 
mit 2 new Adminiſt ration. 
If no Perſon eh Pos vic of? 8 Ord | 
may grant Letters Aa coli gendum bong De 
and thereby take the Goods of the cal into 
his own Hands, wherewithhe is to pay Debtz 
and Legacies fo far as the Googs will reach, and 
thereby he becomes liable in Law as Executpfs 
or Admipiſtrators. But he that hath a Letter 
ſrom the Ordinary Ad coll gendum bona Defuntt 
is not Adminiſtrator, but che Action lieth againſt 
the Ordinary as well as if he take the Goods in- 
to his own Hands. | 
Deviſe, (from the French Word Deviſer, ſigni- 
ing Sermocinari, to ſpeak, for Teffamentum eft 
eftatio Mentis, & Index animi ſermo) is by the 
Civilians termed a Legacy, and in that Senſe is a 
84 Gift 
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. Gift left by the Deceaſed to be paid or perſorm- 


ed by the Executor or Adminiſtrator after his 
Death; and it is called a Giſt, for that it pro- 
ceedeth of the meer Liberality and free Good- 
will of the Deceaſed. And in that it is left ic 
:differeth from other Gifts, not only thoſe. which 
are called Deeds of Gitt executed in the Life of 
the Donor, but alſo from [choſe Gifts which be 
made in Conſideration of Death, wherein the 
Things given are delivered by the Teſtator in 
his Life time, to become their own to whom 
they are delivered in caſe the Teſtator die. For 
Legacies are not delivered. by the Teſtator, but 
are left to be paid or delivered by his Executor 
or Adminiſtrator. Sis: BEM 
A Gift, in Conſideration of Death, is where 
a Man in Conſideration. of his Mortality doth give 
and deliver ſomething to another to be his in caſe 
the Giver die; but if the Giver do not make ex- 
prels Mention of his Death, they cannot be re- 


voked, but take Effect from the Time of maki 


the Gift, if the ſame be not fraudulent. And 

a Perion deliver Goods to be kept until he be 
dead, and then to be diſpoſed or diſtributed. in 
pios uſus, in this Caſe the Perſon: is Executor of 
thoſe Goods ſo to be by him diſ tribute. 
. Thus having defined the general Terms or 
Things of which we are to treat in this Sepple: 
ment, we ſhall now deſcend to ſuch Particular 
which are to be ſupplied or added therein, 
and ficlh, ooh 3 Bae eg Bight: gh 
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ing Wills and is 44 oh 
Concerning "Wi \ Teſt aments, 
F . *$ S% iv : 


A Teſtament/is the true Declaration of our 


I Laſt Will in that we would to be done 
after our Death; © an © Os. n ttt 


Of Teſtaments ate two Sorts. A Teftamene 


in Writing, and a Nuncupative Teſtament, which 
is when the ſick Man calls his Neighbours and 
Friends, and deſires them to bear Witneſs, and 
then declares his Will by Words, which after his 
Death is proved by Witneſſes, and then put in 


2 the Ordinary, which is effectual, un- 


leſs for Lands which are not deviſable, but hy Teſta- 


ment put in Writing during his Life; Termes del Ley. 


In ſome Cities and Boroughs Lands may paſs 
as. Chattels by Will Nuncupative : But in Law 
moſt commonly Ultims voluntas in ſcriptis is uſed 
where Lands or Tenements are deviſed; and 77. 
ſtamentum when it concerneth Chattels. And b) 
the ſame Cuſtom a Rent may be deviſed out 
Lands or Tenements. At Common Law 
Lands or Tenements were deviſable by any Laſt 
Will and Teſtament, nor ought to be tramiſerred 
from one to another, but by ſolemn Livery of 


Seiſio, Matter of Record, or ſufficient Writing. 


But by certain Cuſtoms in ſome Boroughs were 


deviſable. Coe s 1 If. 1 11, 1.2. Coke's 2 bift, „. 


But now by Statutes 32 &* 34 H. 8. and 12 Cor. 
2. Which turneth all Tenures into plain and com- 
mon Socage, all Lands and Tenements are de- 
viſable by Will in Writing of the Tenant” in Fee- 
ſimple, whereby the Common Law is altered. 
And thereupon many difficult Queſtions, and 


moſt commonly Diſinheriſon of Heirs, do ariſe 


0 happen. Vige plus Cokes 1 Taft, 111. Tho 
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The Maxim of Common Law is, That Uiri. 
ma Voluntas I eftatoris eft perimplemda ſecundum veram 
int en ine m ſuam. And Reipublicæ intereſt er bo- 
minum Teſtamenta rats babers, Coke?s t faſt, 3 22 b. 
A Will, counter manded by a Feoffment, and 
Judgment given for the Plaintiff, although the 
Title whjch. he made for himſelf were deſtroyed. 
Coke's 8 Rep, 93. Frauncess Caſe. 
The Taking ot Husband, and Coverture at the 
. ot her Death, was a Countermand of the 


Will of che Wife made during the Coverture. Coke's 


4 Rep, 61. Firſe and Hembling's Cale. © 

A Man by his Will in Writing deviſeth Part of 
his Land to his Daughter, and the other Part to 
his Wife for ber Life, wich the Profics-whereof ſhe 
bring up his Daughter; and that ' after her 
Jeath-jt ſhould remain to her Brother, he pay- 
ing ta one 20 Shillings, and other ſmall Sums, 
amounting to 40 Shillings. In this Caſe it ws 
aq judged, the Brother had Fee- ſimple; the Value 
7 the Land being but 3 Pounds per Annu. But 
af the Neviſe had been with the Profits of the Land 
ta educate. his Daughter, or wich the Profits" of 
the Land te pay ſo much a8 30, or 40, or 50 
Shillings der Annum; it is but an Eſtate for Life, 
lor he is fare to have no Loſs. Cats 6 Rep. 1 


It appearemh by Glasvile, who was Chief Ju- 
ſtice in the Time of H. 2. lib; 9. cap. 1. fol. 144. 
hat every Freeman, without the Aſſent of his 
r, might diſpoſe of a reaſonable Part of his 
Lands Wich his — in Frank- martiage, to 
ſome Religious | Houſe to have Divine Prayers 
made far im in Frank-almoigne, or to any Ser- 
vant in Recompence of Service, but all char muſt 


5 be in Time of Health ; bur iſ it were made in 


Time 


2. SO, 4 + aA > ©—©=o ©, reren. SO rere ere OO. ST 
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We an Cohan: 


Time of Sickneſs, the Conſent and Confirmation 
of the eldeſt Son was requiſite to it: 21 
could not have given any to his, youngeſt 50 

without Conſent of the gideſt 5 hut of Land which 


he had purghaſed he mighc — given Part to 


his youngeſt Sons ; and if he oy no Iſſue he 
might have given all to whom he pleaſed. And 

if Lands are Even to a Man and his: Children, 
* Iſſue, and he hath not any at the ae the 
Deviſe, A* ſtate; tail, ce. dean tes 32 
& 34 H. 8. enabling the making of W. 
made to the great Diſadvantage of Rene at the 
Common Law. Vid: plus Coke's 6 Rep. Wylde's Cale, 

Prohatg of a Teſtament ſhewed jorth _ 
Seal of the Ordinary, yet tha other Party ma 


plead, that he who is dead died Inteſtate: 50 80 if 


iſſue be taken upon Probate of a Will, or if Ad- 

miniſtration were committed (al they ſhew 

the Biſhop's Letters Teſtimonial) it be tried 

by Jury. And of divers. manne + Proof and 

Triah ſes Coke's 9 Rep. 32. of Abbot of 
Strats Marcela. 

Rs e af LEA Low 
don, and alſo of his Goods, then firſtthe-Execu-' 
tors ſhall prove the ſame before A 3 
and then after they ſhall bring the 6 
the Mayor into Lenden, &c. Hy be there: 
intolled; and then upon that Inrolment the May- 
or, upon Ex gravi Querels ſued for the Lands, 
ſhall do Pod ai and fuch Progels as upon a 
Fine of Lands, ce. And by the Writ it appears, 
That a Man may have a Writ to the Mayor to 
compel the Executots to bring in the Will co bg 
proved before. them in the Huſtivg:, The fame 
8 Oxford. And thereby it ſeemeth.. 

be ſo 0 Fog. ie en other City W 
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were 


reaſonable it 
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p 
cains and Telfinents, - 
deviſable, That the Executors and Deviſees Mall 
have ſuch Acions againſt the Ordinary ; and alſo 
of the Bailiffs of the Towns and Boroughs to 
prove ſuch Wills. Vide plus de hoc. And the Feten 
of the Writs F. N B. 443 444, 44, 446 


Deviſer is French, and ſignifietn Sermocinari: 
bor Te famentum eſt 7. atio Mentis, & Index animi 


Sermo, as is ſaid before Now.if a Man deviſeth 
either by ſpecial Name or generally, Goods or 


Chattels, real or perſonal, and dieth, the Devi. 


ſee cannot take them without Affent of the Exe. 
cutor: But if a' Man is ſeized of Lands in Fee, 
and deviſeth the ſame in Fee, in Tail, for Life, or 
for Years, the Deviſee ſhall enter ; ' for in that 
Caſe the Executors have no Meddling therewith. 
Coke's 1 Uf vir. a. © 
— And. this Deviſe of Lands is good without any 
Attotnment of Leſſee or Tenant. Tbid. 112. 
An expres Warranty cannot be created by 
Will ; for a Will in Writing is no Deed. But if 
2 Man deviſe Lands for Life, or in Tail, reſerving 
a Rent, the Deviſee ſhall tale Advantage of this 
Watranty in Law, albeit the Anceſtor Was not 


bounden. *Coke's 1 Iuſt. 386. 4. N 
If a Lord hath probase of Teſtaments made 


within his Manor, he cannot prove a Teſtament 


_—_ out -of the Precindt of his Manor. Cole 


2 Inſt. I 


The Prerogatire Court df be whey 
all Teſtaments are proved, when the Party dying 


hath Bons #erabilis in ſome - Dioceſs within 
that Provinee, which re —_—_ t the Valve 
of 5 l. but in the Dioce 


make his Teſtament, and ſeveral Inſtances 1 
of. 


- of London it is 1 by 
Compoſition. - The Biſhops, Lords and Com- 
mons aſſent in Parliament, That the King may 
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Wills an Cm 


of, And if the Eing be made Executor, he ap- 
points Perſons to execute it. The Probate of 
every Nie Teſtament 14 . to his Arch- 
biſh .  Coke's 4 Inſt. 33 . 33 | 

Fees of Probate of Wills üned by Stat. 21 A. 
8, and Adminiſtrations alſo. . 1bid.,_3 38. | 

Biſhops anciently could not = ei Wills, 
but now they may 1, Paying the King their beſt 
Hotſe, and R other Gifts ; for which. a Write 

des out of the Exchequer aſter. their Deceaſe. 
S Luft. 338. 

'If Feme ble make a Will, and aſter take Huſ. 
band, the taking of Husband and Coverture at 
Time'of her Death, is 4 Countermand of the, 
Will; the making of a Will being only the In- 
ception of it: For Omme teſtamentum morte com. 
ſummat um eft - Et woluntas eft ambulatoria. J; ex- 
tremum Vit & exitum, N. Rep. 61. Fol od 
Hembling' 's Cale 

The 125 Coke advileth, all who have. Lands, 
to ſertle. and aſſure chem, by Advice of Counſel 
in Time of Health, to hie they may add ſuch 
Conditions or Proyiſo' of Revocatians. as they 
pleaſe. But, if you pleaſe to deviſe, Lands by Will, 


17 Inform your Counſel G of the Eſtares 
an 


Tenures of your Laj 
2. It js good to make it Asdented, and leave 
one part with a Friend, left it be lupprelled. 
3. Call credible Witneſſes to lubſcribe, be thei 
Names at Time o Publication, 


"4 If ic may be, let it be weine with one 
Hand, and in one parchment or Paper 


5 Ler the Hand and Seal ef the ite ba 


let to ie, 


| . If it be in ſeverd] Parts let his Hand and 
Seal, and Names of Witgell: 1 96 to each. Pact, 11 


11 


* — — — — — — —— — 
o - 
: 


- cerning che 


em en een 


7. I there be any Interliniug, or Raſure, maks 
4 Twas oF 
8. If yoo make ay Kevocarion of ail, or Part. 
let it be by Wricitig, with good Advice. Cole 
3 Rep. 56. Butltt "and Baker's Cafe. 
The Cuttora of a City or Borough comigert- 
" the Deviſe of Lands is, Ouod liceat vnicuique 
Bur pen, © Cc. e Civitatis froe Bur. 
777 ene mem a ops Ci vitate ſeve Bargo: in 
eftaniemto ſun in Ultima Volumate ſua tanquam Ci. 
1 207 ſua legare cnicunque | voluerir, 6 Coke's 
[| 111. 2. 
e e 
to have a Dilpo 
Meiniory; 15 chat he i abte (0 make a Diesen 
of his Land with Underſtanding and 2250 
GORE ſuch | Memoty which the Law cal 
thy ſau and perfect Memory.) And upon ſuch 
matter it was moved in the en of  Winebe- 
Pet's Cale, in Coles Reports, ro have 4 Prohi- 
dag cut of the Court K "Kivg's Bebch gene- 
fally, to ptotibir all the Proceedings in the Ee 
ole et Court, as Well fot Legacies and Be. 
queſts given the faid Will of the laid Marguib 
2 his teplited Sons, or others, in the Perſonalty 
as ſor the Lands; and the Reaſbh and Wr 
this Motion was That X * as the Will 
concertiin the Land, andthe Teſtament con- 
ry are thixed" together io one 
Will, if the Ecclefiaftical Court ſhall proceed 
concerning the Teſtament of the Goods, it ſhould 
R and pre judice the Trial in this Court: 


N of ſane Memory at the Time of 
making the Teſtament of the Goods, he (anger 
but be of the ſame Memory at the Time of ma 
king the Will of che Laid. Rudd the Comme 

ey” * 


erer, 


Deere 


err 


n 
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| Wills:1anvTetamntiits; 
Law ought to determine what 5 


fet Memory at the Fime of making the WI 
the Land, and therefore the Prohibition 


ral 3 wit econceſſum por tolam Curi 
E . Eliz it was and = cevord- 


ingly; and has no Conſultation ſhould bg" rd 
or any Party till the Matter were trſed ih pe 


Court. Coke's 6 Repu az. wg. nd. guns +, 


her 

What Words acenedefimy in Wins to malte ut 
Eſtate in Fee ſimple, Fee · tail, or ſor Eiſe, and 
whag in Deeds; and how the Intent Gf the part 


in Wills is chiefty to be obſervetl,”- Sve Ter gun * 


r DOC is 9 Morley and: bebt 
to be expounded according tb the Nua g of the 
Teſtator, Is Contrudbibus benignay is Jef oni be- 
nigniot, in Re ffitutionibiis ben; ln erprei ut lo 
faciends of. There being dem Wine or dhe 
Deviſs of ene Les lat Will a 
Deviſe ſhall ſtand. t . 173. „ 112.4! 


All my Eſtate in — flech Fee. 
3 Nirrel a gail 5 A. oe 


If a' Feoffment be tu See win. ther 
the Feoſſor is ſtill-ſtized, and dd Land peſt 
by che Will, and nos by che Feoffnjent ; But f 
the Feoffmem he 10 the Uſe'of ſuch Periom 
Perſons; and of ſuch Eſtate or Bitates 2s he Tha! 
appoint, it is otherwiſe; CoRt's 1 Inf; 47 f l. 

All Wills concerning Lands ſhall be NR 
(only as againſt Creditors upon Bonds, er other 
Specialties, the Execorots, Cr) td be e 


and void. Stat. & 22 ug 
Abridgin, — ap: 9 * 

No Teſtament. may de i dllod m the FR 
"2's e 


But 


— 


— — — — —' 
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But Teſtaments that may be found EN and 
legal are eee, W not N or of 


Record. 

The Teſtament, there nn you be adju 
effectual and executory, having Regard to . 
Teſtator s Will, although the Words be deſee- 
tive, and not according to Common Law. 

And as Lands and Tenements, ſo Rents and 
5 —— may be there deviſed, and Diſtreſs 
mode for aber ern "thy 
Law, 4, 5. My | 2 

W Ordinary, Cc. ſhall bot be charged for 

tting e to a Will, not knowing the 

me to be forged. Wing. Abrid dg: Forging of Deeds, 

A 3 the Uſe of will, and tothe 
Uſe of him and his Heits, is all one. 

When a Man maketh a Feoffment to che Uk 
of. his Will, he hath the Uſe in the mean Time. 

If in ſuch;Caſe the Feoffor. by his Will limit 
Ear according to his Power, there the Eftates 
take Effect according to,or by Force of the Feoff. 
ment, and the Uſe is directed by the Will, ſo Bat 
in ſuch Caſe the Will is but declarator: 
if in ſuch Caſe the Feoffor by his Will in Yrs 
deviſeth the Land it ſelf, as Owner of the Land, 
without any Reference to his Authority, there it 
ſhall paſs by che Will: For the Teſtator had an 
Eſtate deviſable in him, and. Power alſo to limit 
an Uſe, and had Election to purſue which of 
he would. N 6: Reps" 14 Sir Edward 
lere's Cale. 2 

.Acs of Dries and Wills ſhall: take Effe, 
although Corporations, Ce be not rightly: named, 
if it may be known what is meant; otherwiſe ir b 


in n Goke's 112 e ex Ne 
Cale. "by 


Ga. oa a-. oo oM o om f i. 
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| titans Is and 8, | 
"By the Cuſtom of Londin à F reeman's "Widow. 
may require 4 third Part of his perſonal Eſtate, af- 


ter Debts and Funecals paid and diſcharged, and 


his Children may requice another third Part there. 
of; and he may by Will give away another.chird 
Part of, his Eſtate ; and if tie have no Children, 
the Widow may require a Moiety of his. perſonal 
Eſtate. But if 4 Freeman die without a Will, Ad- 


miniſtration ſhall be granted to bis Wife, and ſhe 


ſhall claim one third Part by the Cuſtom, and 
one third Part muſt be divided amongſt the Chil- 
dren, and the other third Part betweeh the Wiſe 
and Children; and uſually the Woman is allowed 
two Thirds thereof. N Londini, 279. 

A Freeman by bis Laſt Will cannot prejudiced 
his Wife concerning her third Patt, yet. in bis 
Lifetime he may give them away. Privilegia 


'Londini, Fo. 123. 


The Cuſtom of London is, that if the Father 
advance any of his Children with any Part of his 
Goods, that ſhall bar them to demand any other 
Part of his Goods; unleſs the Father under his 
Hand, or in his Laſt Will, do expreſs and de- 
clare, that ic was but in Part of advancement ; 
and then that Child ſo partly advanced ſhall pur 
his Part in Hotch pot with the Executofs and 
Widow, and have a full third Part of the whole, 
accounting that which was formerly given him as 
Part thereof. And this is that in eifect which the 
Civilians call Collatio Bonorum. Coke's 1 Inf. 176, b, 

In the Statute 22 Car: 2. cap. 10. for Settlenient 
of Inteſtates Eſtates, is a Proviſo for ſaring the 


Cuſtom of London, &c. and cliereufion it was ad- 


judged in the Caſe of Percival at Executrin, 32. 
gainſt Criſpe, that the third Patt of the Goods of / 
a Citizen of London, 7 Inteſt ate, „ 
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tums and Cetaments. 


by the Cuſtom to bis Adminiſttator, is not ſub- 
ject to Diſtribution by the ſaid Act of 22 Car. 2. 


Privilegia Londini, 154. and Sir Thomas Jenes Rep. 
204. Stat. 1 Fac. 2. W 
e meaning of a Will is to be perſormed here. 

Cob's Caſe, Tothill 141. Say 445 
That the Laws of the Realm, and the Judges, 
who are Interpreters of the ſame, do favour Wills, 
Deviſes and Teſtaments, in yielding to them ſueh 
a reaſonable Conſtruction as they think might 
beſt agree with the Minds of the Dead. See 
Termes del Ley. | B55 
The Fee-frople of the Copyhold being limited 
to the Uſe of the Will of the Copybolder, doth 
remain in the Copyholder, and not in the Lord. 
Coke's 4 Rep. 2.4. Copybold Caſes. | | 
By Will an Eſtate of Inheritance may paſs 
without theſe Words, His Heirs; As if a Man 
deviſe ten Acres to another, and that he ſhall 
pay to his Executors ten Pounds; hereby the De- 
viſee hath a Fee. ſimple by the Intent of the De- 


viſor, albeit it be not to the Value of the Land, 


So. it is if a Man deviſe Lands to a Man imperpe· 


tuum, or to give and to ſell, or in Frodo fimplici, 


or to him and to his Aſſigus for ever. In theſe 
Caſes a Fee · ſimple doth paſs by the Intent of the 


Deviſor; but if the Deviſe be to a Man and his 


Aſſigns without ſaying (ſor ever) the Deviſee 
hath but an Eſtate for Life. If a Man deviſe Land 
to one, & Sanguini ſuo, that is a Fee-ſimple ; but 
if it be Semini ſuo, it is an Eſtate-tail. Coke's 


1 Toft. 9.6. 


Note, When any one intends to plead any 
Thing againſt the Validity of a Teſtament, they 
ought to do jt at the Time of proving it, or with- 
ina Year after ; unleſs they were at * 2000 


„ ke. oo Oo Www 4-4- 


y 
y 
% 
je 
5, 


at the point of Death, 22 can ſcatoe ſpeak ; 


: 
Mills and Teftaments. 
Infants, or in Travel beyond the Seas, fo as they 
could hear nothing of it; and then they ſhall have 
fix Months after they return from Travel to 
plead againſt it, and the Minors ' a Year after 
they come to full Age: And if ſuch Parties ex- 


cCeed their limited Times, then they are exclud- 
ed from any Remedy, unleſs it be in Caſe where 


tte Teſtament was not at firſt: proved in Form 
of Law, but after the common Form; for then 
they muſt cauſe the Teſtament to be proved 
over again, at any Time within ten Years, and 
alledge what they can againſt it. 8 EA. 
Eecleſ Tit, de Teſtamentis, cap . | 
Alſo, If any ſhall exhibit. a- falſe.- Teſlamany, 
or any ways pervert a true Teſtament, 6 
ing, Diminiſhing, Changing or — tare the 
ſame, and is openly — of ſuch Crime; 
they ſhall be thereby excluded from all been 
accruing to them by ſuch Teſtament, Ih cap. 
' Where the Teſtator hath made two Teſta- 
ments, a former and a latter, and afterwards 
ing ſick, they are both brought unto him; and 
being deſired to ſhew which he intends ſhall ſtand, 
— faith, That the firſt ſnhould be his Laſt 
Will ; or if he take that of the firſt Date, and 


| deliver it for his Laſt Will, then in ſuch Caſe that 


Will ſhall ſtand, and the other ſhall be void. Per- 
AA 479. RENDER. PROAD ns. 
apts if if an 8 ha nend io — fic 
Teſtament, and none in the ſecond Will, then 
the firſt Teſtament ſhall ſtand, and the latter 
ſhall be added only by way of Codicil. * 
part 7, Sect. 14. num. 5. 
lk a Man be fo extream Gck'chat ho h almoſt 


JK 
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widls'and"Teſtaments: == 
yet if. he be of good Underſtanding and found 
Mind, as may appear by his Geſtures and ſenſible 
Speeches; in ſuch Caſe he may make his Teſta- 


ment, ſo as it come of his own Accord, and not 


at the earneſt Requeſt or Importunity of his Wiſe, 
or ſome covetous Perſon; who expects Benefit by 
the ſame. See Swinburn, Part 2. Sect. 5. 
«If the Friends of ſuch a ſick Man, or any other 


(Perſons, do without his Knowledge prepare a 


Will in Writing, and bring it to him, and read 
it, and ask him, If that ſhall Rand for his Teſta- 
ment, and he anſwets Yes, and immediately af. 
ter dieth : In this Caſe ſuch Teſtament is not 
(good, ' utilels| the Teſtator had: firſt uttered. his 

ind to the Writer or Indicter thereof, or had 
requeſted them to write his Will; or unleſs the 
Teſtator being of perfect Mind and Memory had 
by plain and enpreſs Words, or other apparent 


OQonjectutes, confirmed the ſame, and not only 


by anſwering Yea. Swinb. Part 2. Sect. 25. num. i i. 


Though à Man have ſworn not to make a 


Teſtament, yet notwithſtanding he may lawſully 
make one; and if he have made one, and worn 
not to revoke it, yet he may afterwards make 


another, and revoke the firſt 3 but then it is con- 


venient that he revoke his Oath: alſo, and ſay, I 
make this my Laſt Will and Teſtament, notwith- 
ſtanding my former Teſtament, with the Oa 

therein contained not to revoke the ſame. Swinb. 


1 A married Woman cannot make her Teſta- 
ment of any Manors, Lands, Venements, or He- 


reditaments, by the . Statute of 34 H. 8. neither 


can ſhe make a Teſtament of Goods or Chattels 
without her Husband's Licenſe, except ſhe be a 
Queen or Empreſs, or that ſhe were . 
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Wills: and Teffaments. 

for ſome other Perſon : For in ſuch Caſe ſhe may 
make her Will of ſuch Goods as ſhe hath as Ex- 
ecutrix without his Licenſe, and name her Exe- 
cutor, who ſhall have them to the Uſe of the firſt 

Teſtator, but ſhe cannot give them away 26 
Legacy; and if ſhe die without Will, yet in ſuch 
Gals ſuch Goods as ſhe had -as Executtix | (of: 


which the Property is not altered)-ſhall not go 


to the Husband, but Adminiſtration thereof ſhall 
be committed to the next of Kin to the firſt Je- 
ſtator. But in both theſe Caſes the Husband 
ſhall have the Profits atiſing of the ſame, as 
Calves, Lambs, and ſuch like Proſit of Kine and 
Sheep. Alſo, if the Wiſe have Goods by way of 
Legacy from another Perſon, in ſuch Caſe ſhe 
cannot make a Teſtament, or diſpoſe of the 
ſame without his Licenſe. Note, Though the 
Husband do give Licenſe to the Wite to give a- 
way part of his Goods, yet notwithſtanding he 
may countermand her Teſtament again, either 
beſore or aſter her Death, or at leaſt beſore the 
Probate thereof. But if the Wiſe make her Te. 
ſtament of his Gonds, and the Executors prova 
the ſame, and the Husband delivers the Goods to 
the Executors, then he cannot cauntermand the 
Teſtament, though che Wife made it without his 
Licenſe or Kuowliedge: For by - this” Aſter-adt 
the Law pteſumes he gave Conſent at the firſt; 
34, 35 H. 8. c. 5. Bred. lib. 2. 6, * 
One that is blind may make a Nuncupative 
Teſtament, by declaring of his Will beſore a fub. 
ficient number of Witnelles; but he cannot make 
his Teſtament in Writing, unleſs the ſame be 
read before Witneſſes, and then ack ed by 
him to be his Laſt Will and Teſtament ; for if 
he ſhould acknowledge -: Writing for his Laſt _ 
3 


calls and Testaments. 
. and do not hear it read, this will not make it 
amount to a Will in Writing, Swinb. Part 2. Selk. | 
11. and num. 1, 2. 

A Codicil may be added by parol to a Will in 
Writing, and this Parol Codicil ſhall be put in 
Writing, and affixed to the Will as a Codicil; 
and this may as well be done, as a Will in Wri- 
ring may be revoked by Par), concerning Goods 
in the Life of the Teſtator. Hil. 22 Car. 1. & 
Paſch. 23 Car. 1. in B. R. Vide Stat. 29 Car. 2. 
Againſt Frands and Perjuries. 


And the uſual Form of a Codicil is as follow- 
eth, vix. 


5 hn an d ke a ſe Preſents, That 
whereas I A. B. of C. &c made and declared 
my Loft Will we Teſtament in Writing, be = 
&c. I the ſaid A. B. by ibis preſent Codicil 
firm and ratify my ſaid Laſt Will and Teſtament, 
an do-gite and bequnich axes D. Bxof B. , &C. 
And = 2 Meaning "g 1 Hap his Codieil or 
an ed to and parcel 
my ſaid Loft Will and” or =. te, » and L ol — 
por — and mentioned be faithfully and es. 
or as and in re/ 
74 25 ſame da e 227 — hs yr 
be ſud A Will and Teft ament. 7s Wiew itneſs wher 
45 B. bave bereunto ſet my Hand and ul 
D of Anno wp 1702, 


Where and how Perſons inhabiting in the Pro- 
vince of Nr, and in-Wales, may by Will diſpoſe 
— their perſonal Eſtates. See the Statutes 4 & 

Or M. cap 2. and 7 & 8W.3. cap. 38. and 
1 by Laps goon * Al 
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All Wills and Teſtaments are proved and te- 


corded either wich che 16 55 of, 1. The Pre- 
rogative. 2. The proper 
culiar : Or, 4:hly, The Viſitant for the preſent. 
In all Caſes where the Deceaſed hath or had 
Goods, Chattels, Credits, or other perſonal E 
ſtate, to the Value of five Pounds or upwards, at 
the Time of his Deceaſe, out of the Diocels 
where he lired, and was reſident or died, the 
Will of the Deceaſed is proved and recorded 
in the Prerogative for the whole Eſtate. The 
Records of the Prerogative are as ancient as Sep- 
timo Richardi Secundi, Anno Domini 1383. And 
it hath none more Ancient, as appears by their 
Ca'endars, which are with-very good Order made 
up and diſpoſed, For all ſuch Wills as are of 
more Antiquity, you ſhall ſearch for them with 
the General Regiſter of che Archbiſhop, in whoſe 
Office both theſe Buſineſſes were carried till the 
Dn of the ſame, made at the Time aſote- 
The ſame Rules and Obſervations are to be 
held in matter of Adminiſtration of Goods, Ce. 


the Deceaſed. doth or did; at the Time of his 
Deceaſe, remain or be within the Dioceſs where 


| he lived, and was reſident or died; ſo that 


the Value of-five Pounds, or upwards thereof, is 
not or was not (at ſuch Time) in any other Dio- 
cefs, the Will of ſuch Deceaſed is proved and 
recorded in the proper Dioceſs, with the 
giſter of the Archdeacon, or his Official of 
or the Commillary, yr. 

And in the Biſhop's Viſitation, with his Chan- 
cellor or Commiſſary, with reſervation only to the 
Peculiars, together with the Benefit of general Vi- 
ſitation. T 4 Note, 


iocels.. 3. The Pe- 


In Caſe where the whole perſonal Eſtate oſ | 


of © 

IS — - 
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Note, That by reaſon of the Familiarity be- 
tween the Biſhop's. Commiſſaty and the Arch- 
deacon, commonly you may find Wills, not be- 
ing of Prerogative Nature, ſo ſoon (ſometimes) 
with the one as the other. e 
Oly Note, That ſometimes you ſhall find 
Wills proved, and Adminiſtration granted, in fe. 
veral Diocęſſes ( quoad unto ſeveral parts or Par- 
cels of the Eſtate of the Deceaſed, lying and be- 
ing at the Time of his Death ſo ſeparated and 
divided) And ſometimes thoſe which of Right are 
proved, or granted and recorded in the Preroga- 
tire, to be likewiſe called to be proved or re- 
corded in the proper Dio ces. 
For ſuch Wills as fall in Time of Viſitation, 
either of the Archbiſhop or the Biſhop of the 


„The like Rule is of Adminiſtrations in the 


Dioceſs, you muſt ſearch for them according 82 


the Rule of their Times, and Years of theit 
fication, wherein they are very certain. 
| Heretofore, when the Pope had power of Vi- 
fication in England, he took likewiſe Probate, of 
Mer bly which may be very well now miſſing 
inter Neri en + 


©'You may Note, That there be ſome Wills of 
the Deceaſed, which cannot be found with the 
Regiſter of any Court-Chriſtian, and yer afe ex- 
tant in the Chapel of the Rolls of Chancery, or 
the Tower in their Offices po mortem. 
And laftly, fome Wills which cannot be 
ſound either with the Repiſter of Court · Chriſti- 
an, or in Chancery, may (in Caſe, inter alia, where 
the Deceaſed hath deviſed any thing to any So- 
ciety or Body Politick) be found inrolled in the 
ee e. ons 
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Wills and Teſtaments. 

whom ſuch Things. were deviſed, or amongſt the 
Records of ſuch Societies diſſolved, or amongſt 
the Evidences of ſuch, unco whom the ſame 
Things 245 given have ſince come, iſ you purſus 
the ſa 

A Wil which doth only concern Lands ought 
to be proved in the Chancery; but if it be a 
mixt Will, and concerns Lands, Goods and 
Chattels, it may be proved i in the Spiritual Court. 

Probate of a Will, in the Spiritual Coure, is no 
Evidence at the Common Law ; the Wineſles 
being there examined, their Examinations ſhall 
not be given in Evidence at Common Law. Cre. 
Car. 396. Netter's Caſe. 1 Bulf. 199.  Semain's. 

e, 

1 Will of Lands need not be proved, but a 
Will of Goods muſt be proved, otherwiſe he ons 
bring no Action. Cro. Car. 165. 

Execytors come to prove a Will, the Ordina- 
ry muſt do it ex communi jure; but if other Ex- 
ecutors come to prove a later Will, it muſt * 
per Teſtes, Herley p. 77. 

A A Nuncupatve Will; * . pleadable in any 
ourt before Probate. Caſes in Chancery I ne 
Verborn againſt Brewin and others 1 1 | 

Witneſles that are good Witneſſes at Trials i io 
Common Law, good Evidence to prove a Nun- 
en dir f | 2 > 

perpetpa njun(tion + accor againſt 
c not to prove 8 Will, touching a per- 
nal Eſtate only in the Prerogative Court. But 
Note, That in this Caſe it was directed by the 
Court of Chanceiy to be tried, Whether a Will 
or no? and it was found. agaioſt the Will, and 
oy che Injunction was charms i an Alen 


Hie ver ſham againſt Sprin 
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If a Man make a Will and Deviſe his Lands, 
and after diſagreeing to it, he makes a Feoff. 
ment, and taketh back an Eſtate in Fee, and di. 
eth, this Land ſhall deſcend to the Heir, and 
ſhall not paſs to the Deviſee wichout expreſs A- 


greement, that his Mind was, that his former 
Will ſhould take place. Lib. Af. 44. Dyer 143. 


Pl. 55. 5 


A Man made a Feoffment to perform his Laft 


Will, and his Will was annexed to the Charter 
of Feoffment, and Livery of Seiſin thereupon 
made accordingly : It was adjudged, that he 
might alter and revoke this Will, although it took 
Effect by the Livery. ' Dyer 49. Pl. 12. | 
A. obtains a Judgment in Debt, he makes his 
Wife and two Daughters his Executrixes, and 
dies, the Wiſe alone proves the Will, reſerving 
the Power of Adminiſtring to the two Davph- 
ters when they come in; the Wife alone may 
ſue a Stire Faczas, ſhe averring, that both the 
Daughters are under the Age of Seventeen. Me- 
dern Rep. 297. : 
If a Will be proved before the Metropolitan, 
where there is not Bona Notabilia, ſo it 
ought not to be proved there, yet it ſtandeth 
good till it be reverſed by fome Sentence of Ap- 
peal ; bur if jt be proved in any inferior Court 
where it ought not, it is meerly void, Coke's 
8 Rep. 136. Co 5 Rep. 30. Co, 1 Rep. 1506. 
By a Canon Law made, 1 Fac. c. 19. If one 
die Inteſtate in a Journey, the Goods he hath 
then about him ſhall not give the Archbiſhop 
Prerogative to grant Adminiſtration there. 
It is the proper Juriſdiction of the * 
Court to determine at what Age an Infant ma 
make a Will, and an Executor of his Goocs, and 
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if that Court gives Sentence againſt the Law, the | 
Party gtieved may have Remedy by Appeal, and 
not by Prohibition. Jones 210. Brown's Caſe. © - 

The Husband may diſpoſe of his Wiſe's Pera- 
pbernalis by his Will, and if he doth not, they 
r go to his ſurviving Wife; but ſhe cannot take 
ö them without his Executors Aſſent, unleſs the 
FHusband by his Will U appoint that ſhe 

may take them without ſuch Aflent. Cro. Car, 343. 

Ejectment, and upon Now Cul. Special Verdict 
found that Edward King was ſeized of the Tene- 

ments in Queſtion in Fee, and 29 Nov. 1679. 

deviſed them to his Daughters, Diana and Suſan, 
and their Heirs, and that the Will-was duly made 
and ſigned, according to the Statute of Frauds ' 
and Perjuries, and the Name Edward King ſub- 
ſcribed at the bottom of the Will; and they found” 
that Edward King afterwards having Intention to 
revoke the Will qu Dianam, who afterwards' 
was married, and her Portion paid to the Leſſor, 
directed the following Words to be ſubſcribed 
upon the ſame Will, viz. Ve whoſe Names are un- 
der- ritten, do teftifie, That the d Edw. 

King did, the Day of the Date hereof, publiſh end 

declare, that the ſeveral Clauſes and Deviſes in bis 

Will, any way relating to bis Daughter Diana, 

ſhould ceaſe and be void, ſhe being ſince married, and 
ber Portion paid. In Witneſs whereof we have bere. 

unto. ſet our Handi this 28th of October, 1680. J. S. 

J. D. F. N. and G. W. And that the ſaid Words 

were Wrie under the ſaid Teſtament upon the 
ſame Paper by the Direction of the ſaid Edward 

King. and ſubſcribed by the ſaid four Witneſſes in 

his Preſence: But they further found that the 
ſaid Writing fo as aforeſaid ſubſcribed, was not 

ſubſcribed by the ſaid Edward King, or any * 


# his; 7 


weaT RS Tag Co Aon SRO  o = 


. G. AK. - 


F 


ſtandi 
Chief Juſtice, and Levinx held, That ſoraſmuch 
as the Devilor's Intent appeared plainly in Wri - 
ting, and ſo no doubt of Fraud or Per jury, that 
the ſubſcribing by King upon the ſame-Paper, 


- 


Mills and Testaments. 
by his Direction, or his Authoriſing. And that 
after the Death of Edward. King, Dianas and her 
Housband entred and demiſed to the Plaintiff, and 
if che Defendant were Guilty, they found for 2 
Moiety for the Plaintiff, and for a Moiety for 
the Defendant... And. Note, That the Words of 
Revocation were writ upon the ſame Paper, and 
the ſame Side of the Paper, upon which che Will 
was written, but under it, immediately under the 
Name Edward King, ſubſcribed to the Will. And 
if this Revocation, as to Diana, was good, ac- 


cording to the ſaid; Statute of Frauds and Perju. 


ries, not being ſu»ſcribed Edward King, was the 
tion. And Note, The Clauſe for making 


Wills directs all. Wills to be ſubſcribed by the 


Teſtator, or ſome other in his Preſence, and by 
his Direction, and atteſted by three or four Wit- 
neſſes and ſubſcribed in his Preſence. And the 


# Clauſe touching Revocations faith, That no De- 
viſe ſhall be revocable, but by ſome other Will or 


Codicil in Writing, or other Writing. declaring 
the ſame, or by Cancelling, e. by the Teſtator 
himſelf, or in his Preſence, or by his Direction; 
but all Deviſes ſhall remain gnod till revok d or 
altered by ſome other Will or Codicil in Writing, 


or other Writing, of the Deviſor, ſigned-in the 
Preſence of thtee or four Witneſſes declaring tbe 


ſame, any ſormer Law to the contrary notwith- 
And upon the. firſt Argument, North, 


ſhall ſerve for the whole z and it is not material 
whether it be ſigned in the top or hottom of the 


\ 


Will or Writing: For che Statute doch not 2 
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- Fills and Teſtameyts. 
Subſcribed, but Signed by the Teſtator. But ian 
another Term; North being removed into Chan- 
cery, and -Levinz ſick and ill, Rule was given for 
Judgment for che Plaintiff of che Moiety, by Pem- 
berton then Chief Juſtice, and Lindbam and 
Charlton, Niſi cauſa at another Day, at which 
Day Levinz then being preſent, Day was given 
to another Day the next Term, and if any be 
entred Quære. Levinz 3 part. 86. Hilton verſus 
. Oi Berry ſeized in Fee, by Will deviſed 
the Lands in Queſtion to Serjeant Fontaine, and 
his Heits in Truſt. 1. To ſell part for Payment 
of his Debts, 2. Till the Debts paid to pay 
1004, per Aunum to his natural Daughter Mary, 
and after the Debts paid 300 J. per Annum for _ 
her Life; and, if ſhe have Children, to convey 
ſucceflively to thoſe Children: If. Sons, at their 
full Age; if Daughters, to them all; but fo, as 
the Husband ſhe marries take the Name of Berry. 
3. For want of ſuch Iſſue, or if ſuch Iſſue die 
without Iſſue, he deviſes Hemſiorth and Kingly 
Park, the Lands principally in Queſtion, to 
conveyed to the eldeſt Son and Heir of his Ne- 
phew Fohn Cater, and the Heirs of ſuch eldeſt 
Son; and gives the ſaid eldeſt Son an | Annuity 
of 40 l. per Annum, till ſuch Eſtate ſhall come to 
him: But if he claim any thing during the Life 
of Mary, or any of her Iſſue, then both Father 
and Son to be excluded from having any thing 
out of his Eſtate. The eldeſt Son of Fobn Cater 
was Anthony, who had two Siſters, the Defen. 
dants Bradſhaw and Todd, Daughters of Jobn. An. 
bon died, and left Ifſue :Fobn his Son, who in 
the Life of Mary deviſed the Lands in Queſtion to 
the Plaintiff, and died without Iſſue. Mary af. 

| 4 (er 


_ Mills and Teftaments. 
ter died without Iſſue: The Heir of Fountain: 
conveyed the Lands in Queſtion to Bradſhew and 
Todd, Siſters of Anthony, and Heirs of him, and 
alſo of his Father Fob». Biſhop brings this Bill to 
have the Lands conveyed to him, ſuppoſing the 
Equity to have this Eſtate was veſted in Anthony, 
and fo well deviſed to him by Fobn the Son and 
Heir of Anthony. But the Lord Keeper, afliſted 
by the Chief Juſtice. Treby, and Powell Baron of 

the Exchequer, after ſeveral Arguments and long 
Conſideration of the Authorities cited on both 

| Sides, Reſolved, That Fobn had no Eſtate de- 
viſable, but a meer Poſſibility during the Life of 

Mary, or any of her Iſſue, and fo the Devile to 

. the Plaintiff void, and the Lands well conveyed 
to the Defendants Bradſhaw and Tedd, Siſters and 
| Heirs of Ambom, and diſmiſſed the Bill, but 
without Coſts, provided he acquieſce, and give 
1 | them no further trouble in this Court. Levis 
4 3 part 427. Biſhop verſus Fonntaine, Bradſhaw and 

Tedd, in Cancellar. 

Error upon a Judgment in Ejectment, where 
F upon ſpecial Verdict the Caſe was, Robert Bere 
| ger had Itlue his firſt Son Milliam, who had Iſſue 
| the Wiſe of the Leſſor, and a ſecond Son Robert, 
: who had alſo a Son Robert, Grandſon to the: firlt 
Robert. Rabert the Grandfather deviſed the Lands 
in Queſtion in theſe Words; I give my Land in 
Tilling to my Son Robert, and bis Heirs ; and I give 
to my Grandſon Robert 50 l. Alſo Igive to my great 
Grand. daugbter J. S 100 l. Robert the ſecond Son 
dieth in the Lite of his Father, after which Robert 
the Deviſor made a Codicil, by which he de- 
viſed part of the Lands which he had deviſed to 
Robert his Son, to Fudich his Daughter, and aſtet 
that he republiſhed his Will by Word without 
. Writing; 
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Mills and Testaments. | 

Writing; and ſaid, That Robert my Grandſon 
ſhall have or take by my Laſt Will as Robert my 
Son ſhould have done; and afterwards died. And 
the Queſtion was, If Robert the Grandſon being 
the Defendant in the Eje&ment, and alſo here, 


Republication, or the Wife of the Leſſor, Daugh- 
ter and Heir of #/liaw the firſt Son? And it 
was adjudged in the Common Pleas,' by the O- 
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m, againſt the Opinion of Scrogs, that Robert 
the Grandſon ſhould have it. And now it was 
argued that this Judgment was erroneous, becauſe 
that, 1. Grandſon and Son are different Names 
of Appellation, and denote different Perſons. 
2. Lands may not paſs by Will, unleſs'ir be in 
Writing. 3. The Deviſor himſelf cook Notice 
ive in his Will of the difference between Son, Grand- 
in ſon and great Grandſon, and made Deviſes to 
nd ſeveral Perſons by theſe ſeveral Names. 4. The 

Republication by Word would not ſupply the 
ere ect of this Will, which being of Lands ought 
fr ge to be in Writing. 5. The Republication it felf 
took Notice of the diverſity. of the Appellati- 
ons, viz. My Grandſon Robert ſhall have, e. 
as my Son Robert ſhould have had. It was agreed, 
that che Republication would aid a Will, if Words 
are in it capable to be aided. As the Lord Che. 
ney s Caſe, a Deviſe to Williem, and he had two 
Williams, it might be averred which William was 
inc „ becauſe the Word William was in the 
Will: And 3 Cyo. 493. Buckford and ' Parnecotes, a 
Deviſe of all his Lands in Alduorth, and after 
the Will he purchaſed others, and then republiſh. 
ed the Will ; all paſs, becauſe Words ſufficient in 
the Will. But here he hath the Word „ 
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ſhould have the Land by Virtue of this Will and 


. of North Chief Juſtice, Arkins and Wynd- 


| 8 


be 


\ 


in the Will rn r this Caſe is all one 
with Bret and Rig dens Caſe, Plowd. Com. and 
Hartrop's Caſe, 3 Gro. 243. and the Opinion of 
Pophat and Farmer, in Fuller and Fuller's Caſe, 
Co. 422, 423. is deny'd by the other two 


. there, viz. Gawdy and Clench, and the 
Ca 


thete adjudged in another Point. But for 
the Defendant in the Error it was ſaid, Here is a 
good Foundation in.the Words of the Will, and 
the Intention of them may be ſupplied by Mat- 
ter debors. Grand is no other than an addition 
to Son, for to. diſtinguiſh between Son and Grand- 
ſon, both being in Life at the Time of making 
the Will; but when the Son was dead, as he was 
at the Time of the Republication, the Gratidſon 
might well be underſtood by the Name of Son. 
And if a Man hath no Son, but a Grandfon 
named Robert, and deviſeth Lands to His Son 
Robert, the Grandſon ſhall take them, according 
to the Opinion of Walmſley ; Owen 88. And'here, 


although that at the making of the Will he had 


a Son Robert, and a Grandſon Robert, yet at the 
Republication, which is a new making of the 
Will, he had only a Grandſon Robert, he taketh - 


it by the Name of Son, ſo long as the Name of 
Baptiſm is rightly expreſſed, and there is no othet 


to take it.  Scroggs, then Chief Juſtice in B. R. 
held to his former Opinion which he held in C. B. 
and faid, That he was not at any Time ſatisfied 
with the Judgment there, and that the Judgment 
ought to be reverſed, Dolben Juſtice, Semble con- 
tre, cæteri nil dixerunt, & adſornatur. But after, 
as Levms, heard by others, the Judgment was re- 
verſed. Levin. 2 part 243. Strode verſus Berager. 
. Hawkins being a Priſoner in Newgate for op- 
probrious Words againſt che Mayor of * 
100 | | an 


d 


fi 
A ro againſt the  Gqvernmene, and bod ne 
- judg 
they were put into the Pillory, but only the Re- 
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and under ſome Diſtemper of Mind, but had a 
great perſonal Eſtate to the Value of 10000 7. 


made his Will there, atteſted by ſeveral Witneſſes, 
and there, upon beating the Cauſe in the Prerco- 


tire Court, Sentence being againſt the Will and: 


dminiſtration committed, the Caule came by Ap - 


peal before the Delegates at Serj eam im in | Flees-! 


_ freer, ſcil. Lid Bilhop of Lichfield, Lloyd Biſhop 


of: St. Aſaph, Trey Chief Juſtice of Common 


Pleas, Rokesby Juſtice de eadem Cur' and John 


Poel, ſunior, one of the Barons of the Exche- 


quer, Dr. Oxenden, and other Civilians; where; 
tor avoiding of the Teſtimony of two Witneſſes 


to the Will," were produ ed two Records, by 
which they were found ſeverally Convict; the 
one for publiſhing a Libel ;- the other for 


to the Pillory. Eut no Proof was that 
cords produced. And aſter their Examination 


in the Ecclefiaſtical Court; but beſore the Sei - 


tence there, came the gedetal Patdon by which 
they were pardoned. And the Queſſion was 
here, Whether their Examination and Teſtimo- 


ny given in the Eccleſiaſtical Court ſhouſd be 
admitted ſor Evidence? And t. It was admit- 


ted, that they. being Convict, and adjudged u to 


the Pillory at the Time when they gabe their Te. 


ſtimony in the Eccleſiaſtical Coutt, the Pardon 
aſtet wards doth not make their Teſtimony good, 
if it were not good when it Was firſt taken. 
2. That the Adjudgmene of Pillory made the In- 
ſamy, although that they wefe not at any Time 
put in the Piſlory. But 2. The great Queſtion 
of the Caſe was, Whether the Conviction and 
Judgment for theſe Crimes ſhall make them infa · 
I U mouz, 
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mous, and deſtroy their Teſtimony, notwith« 
ſtanding: the Judgment of the Pillory? For it 
was laid of the one part, that the Books, a8 
Britton, Co. 3 Inſt; &c. which ſpeak of the Inſa · 
my by the Judgment of the Pillory, ſpeak of the 


Judgment of the Pillory for ſuch Crimes which 


import Deceit and Fraud, as Cheats, Cc. and that 
it is from the Nature of the Orime that the In · 
famy atiſes, and not from the Judgment. To 
which it was anſwered, That it is the Judgment 
upon which the Infamy ariſeth, and not from the 
Nature of the Crime. As if one be convict of 
Cheating, yet he may be 4 Witneſs if he hath 
not judgment of the Pillory ſor it. Secondly, 
it is ſaid, That Pillory, althougk it infer Infamy 

the Common Law, yet by the Canon and 
vil Law / (by which they are to be adjudged in 
this Caſe of a Will) doth not import Infamy, un- 
leſs the Cauſe for which they are adjudged be in- 
famous; and to that the Civilians ſeemed to agree. 
And after the Counſel! were withdrawn, ſor this 
Cauſe only, as Rokesby and Poweh afterwards ſaid 
to Leuinx, the Matter not being infamous by the 
Canon and Civil Law; the Depoſitions of the 
Witneſſes were admitted for Evidence notwith- 
ſtanding the Judgment of the Pillory, Per tout le 
Court; and the Sentence in the Prerogative re- 


vetſed, and the Will ſentenced to be good. Le 


vinx 3 part 426. Charter & alis verſus Hawkin, 
Executor of Hawkins, nn. 
And now having ſupplied what I have found 
neceſſary to direct Teſtators in the due and legal 
Forming of their Wills and Teſtaments, we are 
next in courſe to direct the true and regular Ex- 
cution and Performing of them; which leads us 
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Have an Action againſt him, if he have an Obli- 
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TD Xecutor is when a Man makes his Teſtament 

and Laſt Will, and therein nameth the Per- 
ſon that ſhall execute his Teſtament, that is, h 
Executor; and is as much in the Civil, Law as 
Heres Deſignatus, or Teftamentarias, as to Dehts. 
Goods and Chattels. And ſuch an Executor ſhall 
have an Action againſt every Debtor; of his Te- 
ſtator: And if the Executor hath Aſſets, ever 
one to whom the Teſtator was indebted, [ſhall 


gation or Specialty; but in every Caſe where t 
Teſtator might wage his Law, no Action lies a- 
gainſt the Executor. Termes del Lex. 

Executors may bring a Writ of Treſpaſz for 


. Cartel, Corn, Oc. taken of the Teſtator's. F. N. 


B. 139. where you may ſee the Writ. 
Action of Accompe lieth for, but not againſt 
-Executors..F,.N. B. 257. we * , 
Where the Obligor makes the Obligee his Exe- 
cutor, though the Action be gone, the Executor 
may retain, _ Coke's 1 Inft, En le Table. Coke's 
1 Inf. 264. . 5 
The Teſtator and Executor ate Correlativa; 


and therefore if a Leaſe for Liſe be made to the 


Teſtator, the Remainder to his Executor far 
Years, the Chattel ſhall veſt in the Leſſee him- 
ſelf, as well as if it had been limited to him and 
bis Executor, Coke's 1 Inſt. 54. b. N 
I Guardian in Socage make his Executors, 
and die, the Heir being within the Age of Four. 
teen, the Executor ſhall not have the Wardſhip 
but another, the next Friend, to whom the In. 
hericance cannot deſcend. Cole s 1 Inf, go. 4. 
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firſt place; then they ſhall be conſtrained to pay 


Erueerntoꝛzs. 
Funeral a according to the Quality 
of the Deceaſed, ate to be allowed out of the 
Goods, beſore any other Debt or Duty whatſo- 
ever; for that is Opus Pium c Charitatioum. 


Coke's 3 Iuſt 202. 


*- Devaſtaverimt' Bona Teftatoris, is when the Exe. 


cutors will deliver Lezacies, or make Reſtitution 


for Wrongs done by their Teſtator, or pay his 
Debts due upon Contracts or Specialties, whoſe 
Days of Payment are not yet come, c. and 
keep not ſufficient in their Hands to diſcharge 


thoſe Debrs upon Record or Specialties, which 


they are compellable by the Law to ſatisſie in the 


theſe out of their own Goods, according to the 
Value of what they voluntarily delivered or paid. 
And where a Judgment recovered in the King's 


Court ſhall be ſatisfied before: a Recognizance, & r. 


And if che Ordinary have Goods of the Inteſtate 
by Sequeſtration, and an Action of Debt to the 
Value of the Goods is brought againſt him as 
Ordinary ; he ſhall not diſpoſe or adminiſter theſe 


Goods to any other, but is bound to fatisfie the 
Debt, for which Action is firſt brought. Ter- 


mes del Ley. 


And Judgments are to be paid before Recog 


nizances, Statute Merchant or Staple, although 


they are more puilne. Vide Co. 4 Rep, 60. Caſe 
F the Wardens,” 8c. of Sadlers, and the Stat. 34 
& 36 E. 3. and 2 E. 6. concerning theſe Mat- 
tets. . [7 
Upon Payment and Satisfaction to an Infant 
Executor, he may acquit and diſcharge, other- 
wiſe not; for if it ſhould be good, it would be a 
Devaſtavit : But it a Feme covert be Executrix, 
ſhe cannot releaſe; for ſhe may do nothing to 
OY WD | the 
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| Executoꝛs. 
the Prejudice of her Husband, but the Releaſe of 
the Husband is good. Coe s 5 Rep. 27, Ruſſels 
e. | bo | + 244 | Le 24 
If an Executor promiſe to pay a Debt of the 
Teſtator's, and have no Aſſets in bis Hands at 
Time of the Promiſe; and if there be no Debt, 1 
he. may give the ſame in Evidence, and probably I 
have thereby 'Remedy againſt his Promi D. Coke's | 
9 Rep. 94. Will. Bane's Cafe. 8 Ws 
Where it is Fraud to 7 4 © Money due 
a Recognizance, and yet keep the Recogni- 
zance, is Borce. Vide Coke's g Rep. Meriel Treſhans's 
Caſe, 108. 171 & 27 
When judgment is given againſt Executors, 
and the Sheriff. ceturneth Nulla Bona, &c. upon * 
the Scire Facias, the Plaintiff may have a _yecin | 
Writ of Fieri Facias, ſcil. That the Sheriff levy 
the Debt of the Goods of the Dead, Et ff ſivi con- 
ſtare poterit, That the Executors have walted the ; 
Goods, then de bonis propriis, Cokes 3 Rep. 32. 
Pettifer's Caſe. 175 1 
there be three Executors named in the Te- 
ſtament, and two reſuſe, the third may prove the 
Will alone, and yet the other two may meddle. 
with the Goods when they will, and either of 
them when they will: And if an Action be 
brought, it ought to be Wen in all theic 
Names not withſtanding ſuch Reſuſal. Touchfone 
F Precedents 29. 3 
If one Executor be cited and refuſe, yet he 
may aſterwards adminiſter. at his Pleaſure ; the 
like if more refuſe : But if all reſuſe before the 
Ordinary, and the 8 commit Admigi-. 
ſtration to another, there they, cannot afterwards 
adminiſter, And the Executor who proveth the 
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Executos: _ 4 
for Debts, and they may releaſe the whole Debt; 


and they that refuſe ſhall have an Action by Sur- 


vivor. And in Actions againſt them, all Execu- 
tors ' muſt be named, although the Will be not 
proved. Coke's 9 Rep. 37, 78. Henflor's Caſe, _ 

The Probate of Wills by Common Law be- 
longed to Temporal Courts, and in ſome Places 
in England the Lords in their Courts, as Court- 
Baron, or other Courts, have Probatg of Wills; 
and the Executors have a temporal Right and 
Intereſt by the Wills, and the Probate giveth them 
no Right or Title: But the Judges are not willing 
to admit them to bring Actions without ſhewing 
the Will duly proved under Seal of the 1 ; 
7 2 the oy by ons Executor is 7 8 or 
all. Coke's 9 Rep. 34, 3 6, 37, 38, 39, 40. 
Honſloe's Cafe. 34, 35, 375 2 2 39, 49 

Two Executors prove the Will, the third re- 


_ foſcth, Vet he may releaſe. * Coke's 5 Rep. 28. Mid- 


dleton s Caſe. | ee e 
The King may make his Teſtament, as it was 
aſſented in full Parliament; and the Executors of 


Heu. 4. refuſing, the Archbiſhop of Canterbury was 
to grant Adminiſtcation of the lame: And when 
the King is made Executor, he doth appoint o- 


thers to execute the ſame, (againſt whom ſuch as 
have Cauſe of Suit may bring theit Action) and 


S 


appointeth others to take the Recompt. Cotes 


Ik a Man deviſe that his Executors may ſel 
his Land, here they have but a bare Authority, 


and they muſt all join; and if one die, or refuſe, 
the other cannot ſell; but if a Man deviſe Lands 


one for Liſe, and after his Deceaſe that his 
Land ſhall be ſold by his Executörs, there it is 
otherwiſe, beczufe dhey wou nr fel the Land 
gon 2 $ ſooner ; 


„ 
— 1 1 


— 


, 
| 

2 
5 
; 
| 
. 
ö 


r Io rams oe. oh. 


aa” 5 to 0 


ſooner; but * if the Exbaipdrk were par- 


ricularly named, then the Survivors could not 
fell. But if a Man deviſe his Lands to his Exe- 


cutors to be fold, there, as they have an Intereſt 


or Eſtate which doth ſurvive, their Power ſhall 
like wiſe ſurvive, and the Surviears may fell. Cole's 
ir 

If a Man deviſe hat: bis Eviaudiy ſhall felt 
his Land, there the Land ſhall deſcend to the 
Heir, and he ſhall take the Profits in the mean 


Time: But if a Man deviſeth his Tenements to 


be fold by his Executors, or his Tenements fo 
his Executors to be ſold, there the Deſcent is ta- 


ken from the Heir, and che Executor ſhall have 


the mean Profits till Sale, Which ſhall not be 
Aſſets in their Hands, but therefore they are 
compellable to ſell the Lands ſo ſoon as poſſible. 
Coke's 1 Inſt: 236. a. 

In Debt by Executors, if one Demandynt or 
Plaintiff be nonſuit, and the other ſbeth 
ward, he who is nonſait ſhall not be amerced. 


Cotes Rep. 61. Beether's Caſe, 


The Heir ſhall not have an Action of 85. 


| upon an Obligation, but the Executors. F Ng. 


268. | 
They may like wiſe dring Action for Arreat of 
an Annuity in Fee. Bid. 
Leſſee of a Manor for Life dieth, is Execu- 
tors ſhall have Debt for Arrearages of the Rem. 
F. N. B. 267. 
＋ N. A Way have Execution upon a Saut 


" May d Writ of Corenane. r N * 
323, 324. 
A Certiorari ſies to them to cel te Cone 
 Gance of a Fine F. N. 8. 328, n 
94 ths An 


An Executor before Probate. may, releaſe an + 
Action, (yet he can have no Action) becauſe t 
the Right of Action is in him. Cole's x Inf. 
292. 994 0 Nn © "Ts „ e c 

Where Executors of a Biſhop ſhall have a Ward 

which fell j1 the. Life of the Biſhop, otherwiſe of a 1 

Preſentation to a Church which voided in his Liſe. 

Cole s 1 Inft., 388. | 


— 


48 ! 
Where an Infant makes the Debtor his Execu- | 
| 


tor, the Debris extinct. Ibid. 


* 


Executors ſhall not have Execution of the Judg- 
ment, or Recognizance, in the Time of the Te- 
ſtator within the Year without ſuing a Scire Facias, | 
but othecwile it is of a Statute, “c. Coke's 2 luſt. | 
| 
| 


Where by the Statutes Action of Accompt 
lieth for Executors, Adminiſtrators, and Execu- 
tors of Executois. Vide Coke's. 2 Iuſt. 404. 
The Heir or Executors, according to the Caſe, 
mall have a Wric of Error upon a Bill of Excep- 

tion. Coke's 2 Iuſt. 47 | 
. If Parſon or Prebend dieth, his Fxecutors ſball 
| .have an Action of Debt for Atrearages incurred 
in the Life of the Teſtator ; And the like if the 

Parſon or Prebend refign, he ſhall have Action 

for the Arrearages of an Annuity, becauſe the 

Perſon of him whois to pay the Annuity is charge- 

able, but otherwiſe it is in caſe of a Rent, be it 

Rent-ſervice, Rent-charge, or Rent ſeck. 

If a Woman be endowed of Rent, or if Rent 

be granted for Life, and the Tenant attorn, the 

Rent is behind, and aker the particular Eſtate is 

getermined by Death, the Executors of Tenant 

in Dower, or of the Grantee for Life, ſhall have 

an Action of Debt by the Common Law, be- 

cauſe by Poſſibility the; Teſtator himſelf Fg 
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-"M __ _Executos, | 
have an Action of Debt; for if he had ſurrendted 
his Eftate to him in the Reverſion, he ſhould have 
an Action of Debt for the Arrearages incurred 
before. Coke's 4 Rep: 49, 50. Ognels Caſe. + 
If a Man hath or ſhall have in Right of his 
Wife any Eſtate in Fee. ſimple, Fee-tail,. or for 
Term of Life, of or in any Rents, or Fee farm 
which ſhall be unpaid in the Wiſe's Life, the H 
band, after the Deceale of his Wife, his Executors 
or Adminiſtrators, ſhall have Action of Debt for 
the ſaid | Arrearages againſt | the Tenant of the 
Demeſne that ought to have paid the fame, his 
Executors or Adminiſtrators ; and alſo may di- 
ſtrain for the ſame by Force of the Stat. 32 H. 8. 
2 37. Coke's 4 Rep. 49, 30, 51. Andrew Ognel's 
Ae. S. . . 4 
Ins all Caſes where Action is brought by one as 
Executor, although it be for Rent. Atrear, or other 
Matter grown. due in theit Time, yet the Writ 
ſhall be in the Derinet only: But when an Execu- 
tor or Adminiſtrator taketh the | Profits, nothing 
ſhall be Aſſets, but the Profits above the Rent 
reſerved ; and therefore in ſuch Caſe the Writ 
ſhall be for Rent in the Deber C- Detiner. - Coke's 
5 Rep. 31. Hargrave's Caſe. _ - 13 
If Executor bring an Action as Adminiſtrator, 
he may be barred as to the Action of the Writ: 
But yet miſtaking of his Action is no Bar, nor 
Eſtoppel to bring his true Action. Cole 5 Rep. 
33. Robinſon's Caſe. SIE be 8 He. TIED, 
if a Man by Deed grant a Rent for Life, Pro- 
viſo that he ſhall not charge his Perſon, this is a 
good Proviſo yet if the Rent be behind, and 
rantee die, his Executors ſhall charge the Per- 
ſon. of the Grantor in an Action of Debt, for 
otherwiſe they ſhould be without Remedy 4,000 
re- 
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tbereſore it is now become repngnanr, and by 
Conſequence void. Cal's 6 Nap! 41. Sir 9 
Mildway's: Caſe. 
If a Man make a ings pur auter wie, of. Lind 
in two Counties rendring Rent, and the Rent is 
behind,.and:Cef uy 


2 


e vie dieth, the Leſſor ſhall 
e an Action of Debt in which of the Counties 
will, and fo may his Executors, for now it is 
changed into an Action of Debt; and in that 
Caſe no Land ſhall be put in View, but the Per- 
fon of the Debtor ſhall be only charged by the 
Common law: And the like, if a Rent be iſſu- 
ing oot of Land in two Counties. 
Execucors ſhall have an Action for Rent be- 
hind azainſt the Grantor, and ſeveral Feoffees, 
ſor the Rent behind in each of their Times. Coke's 
225 39. Eillingſtons Caſe. © © 
Af. be bound co B. Abbot of D. 4-is profeſſed 
A Mank W the ſame Abbey, and after is made Ab- 
bot thereof; he ſhall have an Action of Debt x 
-gainſt en Executors. Coke's ST . 133˙ 6 
| * the like in other Caſes. 
Where a Feme-Executrix” takes the Wal e to 
Ae notwithſtanding the Debt remains 3 if 
Feme-Obligee take the- Debtor to Husband, this 
3 a Releaſe in Law. The like if two Femes-Obli- 
gees, and one take the Obligor to Husband, Coke's 
: 1 Kb. 464. l. 
Action or ab Eſcape lieth not . the 
Gaoler $ Executors, becauleir i is 4 Treſpaſs. Cotes 
a Ja, 82 
*. 1H L dever Goods to one who is indebted to 
„ and he dies, againſt his Executors I may 
—* 4 Writ lot che Goods, and for the Debt; 
becauſe that the Writ is againſt xhe Executor for 
r 


is 


- -  Exeriitors, *” 
by is in the Derinet; and therefore the Writ well 
”" © warrants the Count to declare partly for Debt, 

and partly for Detinue; but ſuch Action he could 
ad not have had againſt the Teſtator, becauſe a- 

5 Kgainſt him in Debt the Writ ought to haye been 
all in the Debet & Detiner. | Touchſtone of Precedents 40. 
* In Caſe of an Executor, though the Plea be 

's multiplied, or double, yet good ; for one may 
"at WF anſwer to every Thing * by him. 21 & 
- Wl 22 Car. 2. Fefferys verſus Dot. 
50 If Executor of Leſſee for Years affign over 
u. bis Term, an Action of Debt doth not lie againſt 
| him for Rent due after the Aſſignment; the like 
. if che Leſſee affipn over his Intereſt and die: But 
&, it he affign but Part of the Matter or Land grant- 
bes ed, it is otherwiſe, and in ſome Caſes it ſhall be 
: apportioned. Cokes 3 Rep. 24. Walker's Caſe. 
ed here he in Remainder, and not the Execu- 
\b- cor of Tenant for Liſe, ſhall be charged by Di. 
2 I fires for Rent-arrear in the Life-time of Tenant 
. for Liſe. Cokes 5 Rep. 111. Edriche*s Caſe,” 
Where Executors of a Perſon outlawed 
ſatisfie, and then take Advantage of the King's 
> if Pardon, but not before in the Caſe of 4 Subject, 
his where Executors mall have Attaint, by Stat. 
li- s Edd. Reftitudion upon Stat. 2: H.8. Admi- 


&'s niſtrator ſhalf hive 2 Writ of Errot upon Stat. 
* 27 Eliz. Coke's 6 Rep. 80. Sir Edw. Phuton's Cale. 
the In Replevin, Executor or others need not al- 
e's ledge Seiſin in making Avowry for Rent; for the 
Deed is the Title, — vo Seiſin need be alledged, 


to unleſs forced by an old Statute of Limitation. 
a W Coke's 8 Rep. Sir William Foſter's Caſe . 
It is a Maxim in Law, That Executors ſhall 
for not be charged with a ſimple Contract, nor with 
a Debt for Meat and Drink of the Teltator,” al- 


_ Executors;/ 


though it be of Neceſſity, and for which. an An- 
fant ſhall be bound for his Contempt. Nor the 
Executors of the Lord for Surpluſage of Accompe 
betore Auditors; nor in an Action upon the Caſe 
upon Aſſampſit, which is a perſonal Action, and 
dieth with the Perſon ; becauſe where the Teſta. 
tor might have waged dis Law, no Action lies a. 
Bok the Executor. Coke's g Rep. 87. Tien 
5 | 

But the Lieutenant of the Tower may bring 
bis Action againſt the Executors of a Priſoner dy. 


ing there for Treaſon, for che Meat and Drink 
provided for ſuch Priſoner. The like of any other 


Gaoler; for. the Gaoler is bound to find Meat 
and Drink for his Priſoner, and in ſuch Caſe the 
Priſoner cannot wage his Law. - 1bid. 


The like Difference is between a Labourer and 


Limner of Books; for the Labourer: is compella- 
ble co ſerve, but the Limner not; and therefore 
*rwas his Fault he did not take a Specialty upon 


his Agreement. Coke's'9 Rep. 88. Pinchon's Caſe, 


18 Actions upon the 7 ſur Aſſumpſit do well 
ainſt Executors, Eid. 9. 
5 ion of Accompt lies not againſt Execators, 
but only ſor the King. Cob s 1 Inſt. 90 
If a Man make a Leaſe n the 
Remainder to. his Execators for. 21 Years, the 
Term for Years ſhall veſt in him preſently ; for 
even as Anceſtor and Heir are Correlatives; viz. 
One cannot be named without Relation to the 
ather as to the Inheritance: As if an Eſtate fot 


Life be made to A. the Remainder to B. in Tail, 


the Remainder to the right Heirs of 4, che 
Fee is veſted in A. 2s it had been limited to him 
and his Heirs ; even fo are the Teſtators and Exe- 
cutors Correlativa as to any Chattel: And 1 * 
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fore if a Leaſe for Liſe be co the Teſtator; the Re. 


mainder to his Executors for Years, the Chattel 
ſhall veſt in the Leſſee himſelf, as well as if it had 


been limited to him and his Execiitors:'” Cotes 
I 5 1 b. | 8 R. 
fl Executor doth more actually repreſent 


the Perſon of the Teſtator, than the Heir doth 


the Anceſtor ; for if a Man bindeth himſelf, his 


Executors are bound, though they be not named, 
but ſo it is not of the Heir, and ſo of Admini- 


30⁴ 


= 


ſtrator, and Ordinary allo. Coke's 1 Inf. 209. 4. 


And though the Executor be not named, yet 


the Law appoints him to receive Money due ot 


owing to the Teſtator: But ſo doth not the Law 
appoint the Heir. to receive the Money unleis he 
be named. Coke's I Inſt 209. b, 2x0, . Wo 
If Mortgage be to pay the Money to the 
Mortgagee, or his Heirs, the Mortgagor cannot 
pay the Money to the Executors ot the Mort- 
gages For the Law will never ſeek out a Per- 


ſon where the Parties themſelves have appointed 


one, Et in hoc Caſu Deſignatio unins' Perſona eff 


exclufio alterins, & expreſſum facit ceſſare tacitum. 


But if the Condition be to pay Money to the 
Mortgagee, his Heirs or Executors, the Mort- 


gagor hath Election to pay it either to the Heir 
or Executors. Cokes 1 Inſt. 210. . Yea 
If Feoffment be upon Condition to pay Mo- 


ney to the Feoffor, or his Heirs or Aſſigns, at 


ſuch a Day, and before the Day Feoffor makes 


his Executor, and dies, the Feotfee may pay — 
or they 


Money either to the Heir or Executors, 


are his Aſſigns in Law as to this Intent. But if a 


Feoffment be made upon Condition, that if the 


Feoffor pay to the -Feoffee, his Heirs or Aſſigns 


20 J. before ſuch a Feaſt, and before the Fog 
I 


\ 


302 1 | \Executors. | 
| the Feoffee maketh his Executors, and dieth, the 
Feoffor ought to pay the Money to the Heir, 
and not to the Executors, ſor the Executors in 


210. 6. K 
But if the Feoffee make a Feoffment over, the 
Feoffor may pay the Money either to the firſt 
Feoffee, ot to the ſecond Feoffee: And ſo iſ the 
Feoſſee dieth, he may pay it either to the Heir 
| 7 | 1 fieſt Feoffee, or to the ſecond Feoffec 
| WIG, 1 N rende CG on 
Executots have judgment in an Accompt, and 
have the Deſendant in Execution for Arrearages: 
Now the Teſtament. is annulled, for that the Te- 
ſtator was an  Ideot, and the Record Spiritual 
was removed into the Chancery by Writs: and 
ſent into the King's Bench, where the Action 
was brought; and thereupon the Deſendant 
brought an Audita Querela, and adjudged: it did 
well lie. Coke's 8 Rep. 144. Dr. Drurie's Cale. 
1 i, The Lady Pawler, Tenant far Life, made a 
1 Leaſe ſor 99 Nears, if ſhe lived ſo long, yield. 
_ ing 100 J. at the Feaſts of St. Miabael and the 
Annunciation, or within 40 Days after; the Le 
ſee made his Wiſe Executrix, and died, the Lady 
afcerwards made ber Executor, and died the 1 3th 
Day after St. Micbael: Her Executor brought Ac. 
tion ſor the Rent due at Michaelmat, but the 
Court was againſt the Plaintiff. Cote s 10 Rep 


19 129. William Clans Caſ e. 
5 | Every Executor is an Adminiſtrator of Good: 

| and the Pleading is, Ne aunque, Executor, Nec un. 

| ques. adminiſtrauit come Executor. And an  Admi- 
= niſtrator hath the Office and Quality of an Exe- 
| | cutor. Coke's 5 Rep. $3. Snelling's Caſe. 1 


this Caſe are. no Aſſigns in Law. Coke's 1 lat. 
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If an Executor or Adminiſtrator plead pay- 
ment or 1 of other Debts in Bar to an 
Action; if it be 4 Covin, it ſhall be no Bat to 
a juſt Bebt. - Cole's 8 Rep. 22 - Turner's" Caſe! 

The Defendant p ully -Adminiſtred 
the Plaintiff replies, — 45 had Aﬀets'; the Ju- 
rors find Aſſets to 172 l Judgment to recover che 
whole Debt of 200 l and Coſts and Damages of 
the Goods of the Teſtator if, '&c: and if not, 
then Damages of his own. Goods. e 
134. Mary Shipley's, Caſe. 

Nate, The Plaintiff upon this Bar mighe ions 

ed Judgment preſently, for thereby he con- 
bs the Debt; but he cannot have Execution 
W Detatdanthens* Goods of . W en 

An Erechtor of his own Wronj ſhall not re- 
tain, for thereof will enſue great iconvenience. 
Coke's'5 Rep. 30. Coulter's Cafe, e. 

When a Man dieth Inteſtate, WR a Sanger 
taketh his Goods, or ſelleth them, in this Caſe it 
maketh bim Executor of his on Wrong; al- 
though the Pleading be, he never was Lxecutor, Th 
or never adminiſtred as Executor. 

But when an Executor is made, and he | 
veth the Will, and adminiſtreth; in this Ca Ir | 
a Stranger eaketh any of che Goods, or claimeth 
them ſor his proper Goods, and uſeth and'dif- 
poſeth of them as his own Goods; that doth not 
in Conſtruction of Law make him an Executor 
of his own Wrong; becauſe there is an Execu- 
tor of Right whom he may charge; and theſe 
Goods which-are taken out of his Pofſefſion after 
he has adminiſtred, ate Aſſets in his Hands. But 
alchough there be an Executor or Adminiſtrator, 
yet if a Stranger take the Goods, and claiming — | 


3 
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1 Execlitozs.” 
be Executor, pay Debts and receive Debts, or 
pay Legacies and intermeddie as Executor; there, 
for ſuch expreſs Adminiſtration as Executor, he 
may be charged as Executor of his own Wrong, 
although thete be another Executor in Richt. 
And when à Stranger taketh the Goods before 
the rightful Executor hath taken upon him, or 
proved the Will, in this Cafe he may be charged 
as Executor of his own Wrong; for the rightful 
Executor ſhall not be charged but with the Goods 
Which come to his Hands, aſter he hath taken up. 
on him the Charge of the Will.  Coke's 5 Rep. 34. 
„„ . went 
Ia Man bail Goods to another, and after- 
wards the Bailor doth releaſe to the Bailee all 
Actions, the Bailee dieth, in a Writ of Detinue 
brought againſt the Executors, they ſhall not take 
advantage of this Releaſe, for the ſame determin. 
eth by the Death of the Bailee ; and the Action 
given againſt the Executors is a new Action (al- 
though of the ſame Nature) grounded upon theit 
own Deteiner. Cole's 10 Rep. 51. Lamper's Caſe. 
Buy Aſſumpſit of the Teſtator to pay à Debt, or 
Duty, an Action upon the Caſe lieth againft'the 
Executots Coke's 10 Rep. 77. Loviess Caſe. 

I any Perſon by recommending an Officer 
to the King, or otherwiſe; be a Means or Inſtru- 
ment of Loſs or Damage to the King, he, bis 
Heirs, Executors and Adminiſtrators ſhall be 
chargeable to the King for ſuch: Damage 1uſtain- 
1 Coke's 11 Rep. 91, 92. Earl of De vonſhires 
Where Ceftuy que uſe ſhall charge the Execu. 
tors, Ce. for Profits received by the Feoffees in 
their Life · time. Cotes 4 Tnft. 86, 87. 
| oy 1201 e here 


,re 


- giveth-an Action of Accompt to Executors ; Stat. 
25 El. 3. cap. 5. to Executors of Executors; and 
Stat. 31 Ed. 3. cap. TI. to Adminiſtrators, Exe- 
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Where one Executor may refuſe, and yet af. 


terwards adminifter or releaſe a Debt, but 
therwiſe it is if they all refuſe before the Ordi- 
nary: And Probate of Wills in the Spiritual Court 
| before the Ordinary hath been but of late Times 
r, and they have not the ſame by the Spiritual 
Laws, but Conſurtudine Angliæ & non de communi 
Jure. And aftef they have proved the Teſta- 
ment, their Authority is executed, and they have 
not the Power to take the Refuſal of any whe 
any of the Executots prove the Will. And muc 
more concerning the Power of the Ordinary in 
Probate of Wills, granting Adminifttatian, &. 
and the Statutes concerning the fame. Ses in 


Cotes 9 Rep, 37, 38. 99. 40. Henſos Cie." ' 


By the Common Law 'Execurors: could” not 


have an Action of Accompt in reſpect of the Pri- 


vity of the Accompt. But Stat. Weſtm.'2. cap. 23. 


cutors of the Accomptant chargeable to the King 
by his Prerogative in Action of Accompt; but 
*tis otherwiſe in the Caſe of a common Perſon. 


Vide Coke's 11 Rep, Earl of Devonſbire's Cafe, 


An Executor is not chargeable in an Acgompe 


where he cannot be charged in Detinue; for that 


nothing came fo his Hands, nor in Accompt, 
where the Teſtator was not bound to render Ac. 
compt, although to the King. Vide Coke's 11 Rep. 
Earl of Devonſhire's Caſme. | 

It hath been attempted in Parliament to give 
att Action of Accompr againſt che Executors of 
a Guardian in Socage, but never could be ef- 
fected. Coke's 1 Inſt. 9go.b, 


* In 
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In regard of the Length of Time, and the Loſs 


of Books (which the Defendant had ſworn by bis 


Anſwer) it was ordered, the Leſendant ſhould 


not be charged in the Accompt for more than ac- 


cording, to his own Oath what was made, or he 
did remember or believe was made by. Sale of 
thoſe Goods: For an Accomptant having loſt his 
Papers by no Fault of his own, ſhall not be 
charged beyond his own Oath, Yet a ſurviving 
Factor was to accompt for what was made by 
bimſelf or Co. ſactor; and in ſome Cale an Ac- 
compt lies againſt the Executrix for the deceaſed 


Factor. _ Caſes in Chantery 127, 128. HolfScome 
"againſt Rivers. | „ 
In the Caſe, Stowel againſt Long, Executor to 
George Long, the Lord Keeper declared, That if 
the Defendant's Counſel had not offered to ac- 
compt, he would not have ordered the Deſen- 
dant to accompt; for that all the Money recei- 
ved by the Profits was pardoned by the Act of 
Oblivion, Caſes in Chancery 173. George Stowel 
againſt: Long, Executor to Long, ' 
| Plea of Accompt ſtated, over. ruled, although 
the Defendant was but an Executor, and. plead- 


ed, that he knew not how to accompt ; but this 


was upon full Proof that 200 J. was omitted in 
the Accomp, beipg paid by his Servant, and en- 


tred in his Book, which. he then had not. Case 
in Chancery 262, Wright againſt Croxon. © _ 


Accompt lies not againſt, Executors or Admi- 
niſtrators, becauſe they are not privy to the Ac- 
.compts ; and a Detinue lieth not for Money 


numbred, becauſe one Penny may not be known 


from another; and the Teſtator might not wage 


his Law againſt a Bill being ſealed and delivered 
as a Deed. Vide Dyer 38. Pla, 1 
55 t 
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Executoꝛs. 
Ie is clear Law, that no Action of Actompt 
lieth againſt an Executor or Adminiſtrator, for 
the Law doth not attend them to be Privies to 
the Accompt. Dyer ful. 23. Pla. 145. | 


Accompt lay not againſt Executors for three _ 


Cauſes. Firſt, For want of Privity, and for that 
he never was in Poſſeſſion of the Land, nor took 


any Profits'of it, Ge. Dyer fol. 277. Pla 9. 


- In all Actions brought by Executors ſhall be 
Summons and Severance, becauſe the beſt. ſhall 
be taken for the Benefit of the Dead: And fo in 
an Action of Treſpaſs, as Executor for Goods 


taken out of their on Poſſeſſion; and the like 


Accompt as Executor. Co. 1 I»ft. 227. 

The Releaſe of an Infant-Executor, if he re- 
ceive full Payment or Satisſaction, is a good Dil- 
charge for what he receiveth, but it is otherwiſe 
without Payment. 


But the Releaſe of Feme-Covert Executrix is 


not good, for ſhe can do nothing to the Preju- 
dice of the Husband : But without Queſtion: the 
Releaſe of the Husband is good. Ca, Rep. lib. 5. 
2p. Caſes of Executors, fol, 27. 

If Executor do not fell, but refuſe to make 
Sale, he is bound to put all the Profits of the 
Land to the Uſe of the Dead. Co. 1 ft. 236.4. 

Aſſets in maines I Executors, is when a Man in- 


debted makes Executors,. and leaves them ſuſſi- 


cient to pay, or ſome Commodity or Profit is 
come to them in Right of their Teſtator; this is 
called Aſſets in their Hands, Termes del Ley. 


If a Man deviſe Lands to his Executors to be 


fold, and his Meaning be, that they ſhould take 
the Profits in the mean time, then it is necefſary 


that he deviſeth that the mean Profies till the Sale 


wile 


ſhould be Aſſets in their Hands, for other 
"0 8 they 
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0 pay himfelf, for then every Creditor would 


Executoꝛs. — 

they ſhall not be ſo; and it ĩs better to give them 
an Authority than an Eſtate, unleſs in ſome Caſes. 
Co. 1 Ioſt. fol. 1308, 1%. „„ 

Damages recovered by the Executor in an 
Action of Treſpaſs ſhall be Aſſets, yet they were 
never in the Teſtator. Co. 1 Toft. fol. 124. Sect. 
192. . MK) Ft Moe CL | 4 
er the Teſtator deviſeth that his Executors 
ſhall-ſell the Land, there the Lands deſcend in the 
mean time to the Heir; and until the Sale be 
made the Heir may enter, and take the Profits. 
But when the Land is deviſed to his Executor to 
he fold, there the Deviſe taketh away the De. 
ſcent, and veſteth the Eſtate of the Land in the 
Executor, and he may enter and take the Pro- 
fits, and make Sale according to the Deviſe. 
And when a Man deviſeth his Tenements to be 
ſold by his Executors, it is all one as if he had 
deviſed his Tenements to his Executors to be fold ; 
and in ſuch Caſe the Executor is bound to ſell ſo 
ſoon as he can, for that the mean Profits taken 
before the Sale ſhall not be Aſſets, and-therefore 
he may otherwiſe: take Advantage of his own 
Laches. Co. 1 In|. fol. 236. Set. 383. 
- Jurors may find Aſſets by Deſcent in any other 
County in Exgland, and Jurors may find the Sub- 


ſtance of the Iſſue, (that is to ſay) Aſſets, and the 


—_— that they are beyond Sea is Surpluſage: 
For if the Executors have Goods of the Teſta- 


tor's in any part of the World, they ſhall be ehar- 


ged in reſpect of them: Put it is otherwiſe in 


Felony and other Criminal Cauſe ; ſor Ubi quis 
r ibi punietur. Co. 6 Rep. 40. Dowdale's 
( 2 2. 1 = * 13 


Executor of his own Wrong may not retain 


con- 
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contend ſor it; * it is not reaſonable for any 


to take Advantage of his own Wrong. And the 


Law of God ſaith, Non facias malum ut inde fiat 


bonum, & melius eff omnia mala pati 1 Malo. 


conſentire.” Co. 5 Rep. fol. zo. 
If one hath Lands for Non as 9 and 


ſurtendet the ſame, now to one Reſpect the Term 


is extinct,” and to another Reſpect it is in beings 
Co. 1 Rep. 87. Corbet's Caſe. 

Were the Covenant to the Teſtator was the 
Cauſe of making the Leaſe to the Executors, for 
that Cauſe the Term was Aſſets in the eb 8 
Hands. Co. 1 Rep. 98. Shelley's Caſ e. 

Uſes and .Confidences to ſome Reſpects were 
reputed: Chattels, and they were devilable, and 
to other Reſpects they were eſteemed | as Heredi- 
taments, of which there ſhould be a Peoſſiſio Fra- 
tris, But yet in Law, neither Chattels nor He- 
reditaments, for they were not Aſſets to Execu- 
tors, or Aſſets to the Heir. Co. 1 Rep. 121.,Chud- 
or Caſe. Co. 8 Rep, 95. Matthew Manning' J 

8. [2 L 


When an —. or Adminiſtrator taketh 5 


Profits, nothing ſhall be Aſſets but the clear Pro- 
firs Col 5-Rep. 31. Hargrave's Caſe. | 

Goods taken out of the Poſſeſſion of an Exe- 
cutor after he hath adminiſtred, are Aſſets in his 
Hands. Co. 5 Rep. 34 Reads Caſe. 
lk Executor plead nothing in theit Hands, or 
Heir nothing per Deſcent, if Aſſets ſound, Judg- 
ment ſhall be for the whole: But upon Plea no- 
thing per Deſcent, the Plaintiff may have Judg- 
ment preſently, and a Scire Facias when Aſſets 
do deſcend. Co. 8 Rep. 131. to 134, Mary Sbir- 


(o's Cale, ? 
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3 - Where an Ex 


| ecutor or Adminiſtrator ongbt in 
Pleading to conſeſs the Debt, but that they have 
not Aſſets, except to farisfie Debts of d, 
Coke's 9 Rep. 109. Meviel Treſham's Caſe. 
Where Executors of Feoffees ſhall anſwer Ceftuy 
que uſe of Profits received by the Feoffees. 
A Term granted to Uſe of a Feme-fole, her 
Executors and not her Husband ſhall have the Uſe. 
Co. 4 Inſt. 85 86, 87. | | | 
Adjudged that a Term of 24 Years limited to 
Charles Paget, (after Death of Lord Paget, who had 
covenanted for Diſcharge of Funeral Debts and Le- 
acies, he would ſtand ſeized to Uſe of J. I. during 
Life of Lord Paget, after to Uſe of Charles Ret for 
24 Years) was void, becauſe it wanted good Conſt, 
deration ; foraſmuch as Charles Pager, and others, 
were Strangers to the Conſiderations, ſcil. to the 
Payment of his Debts and Legacies: But if he had 
made them Executors, ſo that they had been 
chargeable to the Payment of them, and ſo privy 
to the Conſideration, then the Conſideration had 
been good, And it was agreed, although the 
Term was void ab initio, yet if the Covenant had 
been (that after the End or Expiration of the ſaid 
24 Years, he would ſtand ſeized to the Ule of the 
Son «t ſupra) that his Son ſhould not have the 
ſame till the Years be incurred: But the Words 
being after Expiration, or End of the ſaid Term 
of 24 Years, and the Term imports in it ſelf the 
Eſtate and Intereſt in the Land; for this Cauſe 
the Term being void, the Eſtate of the Son ſhall 
begin preſently. Co. x Rep. 154. Rector of Che: 


ington's Caſe. 


If a Man hath a bare Apthority accompanied 
with a Truſt as Executors have to fell Lands, 


Fr gang fell by Amorndy 5 Bye . Mien hath 
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abſolute Authority as Owner of the Land, as 
Ceftuy que uſe heretofore had, then it is otherwiſe, 
Vide Co. 9 Rep, 75. Combe's Caſe. © 
One Executor may aſſign a Term without the 
other, according to the Opinion of the Lord 
Chief Juſtice Holt in Stonors Caſe, © 
The Writ De rationabili parte bonorum lies fo 

the Wife againſt the Executors of her Husban 
after Debts paid, and Funeral Expences diſchar- 
ed; and there muſt be. a Cuſtom alledged in 
— County, &c. to enable the Wife or Chil. 
dren to the ſaid Writ, and fo it hath been reſolved 
by Parliament, 3 E. 3 Detinue 156. 40 E. 3. 38. 
But ſuch Children as be reaſonably. advanced by 
the Father in his Life-time, with any part of his 
Goods, ſhall have no furcher part of his Goods; 
for the Words of the Writ be, Nec in vita Parris 

promoti fuerunt. Co. 1 Inſt, 176. . | 

The Wife of Walter Pheaſant, who was an Or- 
phan, had her Portion in the Chamber of London, 
and after Marriage Malter took out 40 J. thereof, 
and by Will gives his ſaid Wiſe her Portion in the 
Chamber of London, being 2800 l. and other 
Things to the Value 10007. on Condition ſhe re- 
nounce her Dower ; She accepts this Legacy be- 
fore, and after her Husband's Death, the Execu- 
tors of the Husband exhibit their Bill in Chance- 
ry againſt the Widow to renounce and releaſe 
her Dower; and the Widow brought a croſs Bill 
againſt the Executors of her Husband, the Mayor 
and Commonalty, and Chamberlain of London 
for her Porti n in the Chamber of London, and 
inſiſted that her Portion belonzed to her, in te- 
gard the Security was unaltered by her Husband 
in his Liſe · time, and ſo was as much as if it were 
a Debt due to her by Bond. The Lord Keeper 
X 4 con- 


conceived this Money in the Chamber of Londay 
was a Debt, for the Chamber paid Intereſt for 
it, and ſo the Widow intitled to it; and the Ac- 


ptance of a collateral Satisfaction will not bar 


er Dower, ar Vernon's Caſe. Caſes in 
Chancery 181, 182. Pheaſaw's Cale. e 
In the Caſe of Civil againſt Rich, the Queſtion 
was on a Will, whereby, after other Bequeſts, 
this Clauſe was added: Item, Al the reſt of 

Lands, Goods, and perſonal Eſtate, I give to A. B. 
on Truſt to give to my Children and Grand. children, 
according to their Demerits, The Deviſee, who 
was Heir and Executor, gave the Land to one, 
omitting the reſt 5; and the Queſtion was, If that 
was a Diſpoſition according to the Truſt ? The 
Lord Chancellor ſaid, 1':ake it for a Rule, That 
whereſoever there js a Demand in Law of Equity, 
there muſt be a Certainty of the Thing demanded to be 
adjudged or decreed. 1 ſit not bere to make the Wills 
of Men, nor to interpret them further than the Wills 
go; and therefore as to the Settlement of the Lands on 
one, and not on all, I cannot alter; and fo diſmiſſed 


the Bill as to that. Another Queſtion aroſe touch- 


ing the perſonal Eſtate, wherein the Point was, 
That a Citizen of London being reſiduary Lega- 
tee dying, Whether. this being. but a Legacy, 
which till Election reſted prima facie in the Lega- 
tee, but as Executor, ſhould be ſubject to the Cu- 
ſtom as the Executor's own Eſtate? The Lord 
Chancellor decreed it ſhould ; and faid, I will 
make Election for him, Modern Caſes in Chance» 
71 309. Civil againſt Rich, eee 
Ihe Will was good if executed, but could not 
compel an Execution at Law, thereſore Equity 
pught : And as to the Pretence, that there was 
Fe Perf famed in che WH is fe, Serjeqny Mar 
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aard ſaid, That when the Intention is clear, all 
Means without which that cannot be attained; 
muſt be ſupplied hy a Court of Juſtice, and di- 
vers Precedents were cited; as Hughs and others 
againſt Collins, Lockton againſt Locłton, and others, 
Where Lands were decreed to be ſold, ſometimes 


by the Heir, ſometimes by the Executors, accord- 


ing to the Intent of the Party appearing, altho' 
no Perſon appointed to ſell, Caſes in Chancery 177. 
The Law always gives Mortgage Money to 
the Executor where no Perſon is named; and 
where the Election to pay Money, either to the 
Heir or Executor, is gone by the Forſeiture in 
Law, tis all one in Equity as if either Heir or 
Executor were named; and then Equity ought 
to follow the Law, and give it to the Executors: 
3 in natural Juſtice: and Equity, the principal 

ight of the Mortgagee is to the Mongy, | Coſes 
in Chancery 285. | Win 

In an Action againſt Executors upon Aſump- 
ſit of the Teſtator, the Plaintiff need not aver, 
that the Deſendant hath Aſſets to pay Legacies 
or Debts, for that ſhall come on the Deſendant's 

art; for the Law intendeth that every one will 
in diſcharge of his Conſcience have Aſſets to pay 
all his Debts, which he ought to pay to any one. 
Co. 9 Rep. 87, to 90. Pinchon's Caſe | 

He who maketh a Promiſe to another that if 
he will forbear to ſue, if he do not pay, he who 
promiſeth will pay the Money, ſhall be generally 
charged upon his own Promile ; So when one is 
Executor, and maketh ſuch a Promiſe, the Debt 
is due by him in Right of his Execatorſhip, and 


the Promiſe is made in his own Right; and there. 


fore he ſhall, be charged in an Action brought 


ppon his 4ſſumpſs generally, yet that * | 
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the Inventory. Swinb, port 6. Seff, 6, 


ſhall bs allowed him in part of his Accompt as 
ne Vide Co, 9 Rep. 94. Wiliam Bains 
Note, It is at the Plaintiff*s Election to bring 


his Action of Debt againſt the Heir or Execu- 


tors. | | 
Actions Perſonal, are ſuch Actions whereby a 
Man claims Debt, or Goods, or Chattels, or 


Damage for them, or Damages for Wrong done 
to his Perſon, and is that which in the Civil Law 


is called Atio in Perſonam, and is brought againſt 
him who is bound by Covenant or Default to 
grant a Thing. Termes del Ley. 


A Man may join two or thre? Things in his 
Action, where the Concluſion of his Action is 


pertinent to the ſeveral Matters, and doth not 


vary; as for Goods, and Debts againſt Execu- 


_ in the Detinet, &'c. Vide Touchſtone of Prece- 
J. 

Note, That the Time wherein he that is na- 
med Executor in the Teſtament is to deliberate 
and determine, whether he will accept or refuſe 


the Executorſhip, is lefe to the Diſcretion of the 


Ordinary, who not only within the Year (allow- 
ed by the Civil aw) but within a Month or 
two, may cite him to accept or refuſe the Office, 
Swinb. part 6. Sect. 4. | | 

When an Execucor intends to accept of the 
Office, it behoves him to make an Inventory of 
the Teſtator's Goods ; for if he meddle with the 
Goods, and refuſe co make an Inventory, he may 
be puniſhed by the Ordinary: But he may med. 
dle with the Goods as :o the diſcharging of Fu- 


- nerals, or diſpoſing of ſuch Things as cannot be 


preſerved, and kept until the Time of making 
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the Goods in the Inventory ougbhe 
to be particularly prized and valued according to 


reaſonable” Prices, and not huddled up together 

ſeveral Things in a groſs Sum; but thoſe Goods 

which do belong to the Heir after the Teſtator's 
Death, muſt not be put into the Inventory; nei- 

ther may thoſe Goods called Bona Perapbernalia 

(which is the Wife's convenient Apparel agree- 

able to her Quality) be put into the Inventory t 

But ſuch is the general Cuſtom within the Pro- 

vince of York, that Widows are there not only 

tolerated to reſerve to their own Uſe their con- 

venient Apparel, and a convenient Bed and Fur- 
nicure, -but alſo a Coffer or Box, with' divers 

Things therein, as Jewels, Chains, Borders, and 

other Things neceſſary for their own Perſons. 

$ wink. part 6. Set, 9. 

Certain Jewels to the Value of 500 Marks 
were allowed to a Viſcounteſs as her Perapberna- 
lia, and accounted but a reaſonable Allowance 
for one of her Degree. Viſcounteſs Bindon's 
Caſe. ' Abr. Moore's Rep. pag. 72. Pl. 338. 

But Note, If the reſt of the Goods will not 
ſuffice to pay the Husband's Debts, then are the 
Wite's Jewels, Chains, Bordures, and fuch like, 

being Things of Decency or Ornament, but not 

eceſſity) to be put into the Inventory amongſt 
other Goods of the Deceaſed towards the Pay. 
ment of his Debts. Swinb. part 6. Sed. 7. num. 5, 


in fin. 
Nets alſo, That the Husband may deviſe ſuch 
Chains and Jewels, &c. though he leave ſufficient 
Aſſets beſides to pay his Debts, and in ſuch Caſe 
the Wife ſhall not have them as her Peraphernalia ; 
but if the Husband make no Gift, or Devife of 
them, and leave Aﬀecs beſides to pay his Ts 
men 


then the Wife in ſuch Caſe may keep them in 
deſpite of the Executors or ' Adminiſtrators, 77. 
8 Car. 1, B. R. Lord Haſtings and Sir Archibald 
Douglas's'Cale.. Cro. 1 part. fol, 251, 252, 263. 

* if any Creditor or Legatary do affirm; that 
more. Goods came to the Executor's Hands than 
are named in the Inventory, he muſt prove it; 
for otherwiſe Credit is to be given to the Inven- 
tory,. Swinb. part 6. Sect. 10. 
I there be ſeveral Executors, and one of them 
exhibits an Inventory, this ſhall not charge the 
other in an Action. brought againſt them; but 
the Party that ſues muſt prove, that ſuch Exe- 
cutor hath actually adminiſtred, and that Goods 
came to his Hands, or elſe he ſhall not be char. 
ged. Lent Aſſizes apud Ebor. 8 Car. 1, Ireland's 
Caſe. Clayton s Rep. pag. 106. Pl. 179. 


More concerning Inventories ſee in Wentworth's 
_ Office of Executors, Is 


If a Man be long abſent, and it be not known 
whether he be alive or dead, if he have made a 
Will it may be proved; eſpecially if it be report- 
ed that he is dead, and that the Party abſent were 
ſickly, -and a very old Man when he went away, 
or the like, Swinb. part 6. Sed. 1 3. Rs! 
As there are divers Words which make a con- 
ditional Diſpoſition, fo there are divers Sorts and 
Diviſions of Conditions, whereof ſome unneceſſa- 
ry, ſome impoſſible, ſome poſſible or indifferent: 
When the Condition is extream, that is to ſay, 
either unneceſſaty or impoſſible, ſuch a Condici- 
on hindeceth not the Executor or Legatary, but 
that he may be admitted to the Executorſhip, or 
recover the Legacy, as if ſuch Condition W 
cen 
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been at all expreſſed. Swink, part 4. Seck. ß. 
um 4. and Sect. 6. num. 22. 
But when the Condition is not extream, but 
indifferent or poſſible, then it muſt fir ſt be ſul 
filled before the Executor be admitted, or the 
Legatary recover his Legacy; but there are di- 
vers Limitations to both theſe Rules, Sminb. part 
.. e et ene eee 
If the Teſtator make A. B. his Executor, or 
give him 100 J. if or when his Son dies, here the 
Executor or Legatary cannot obtain the Execu- 
torſhip' or Legacy till ſuch a thing happen, but 
muſt wait the Event of the Condition. Bid. 
Ii the Teſtator make A. B. his Executor, or 
give him 100 J. if he marties his, the Teſtator's 
Daughter, ſuppoſing her to be living, whereas 
ſne is dead; in this Caſe though the Condition 
be impoſſible, yet becauſe the Teſtator did think 
her to be living, and therefore the Condition pol. 
ſible, A. B. in this Caſe cannot be Executor, nor 
obtain the Legacy, or if the Daughter were li. 
ving, but dy d beſore Marriage, in ſuch Caſe it 
is all one; but if ſhe. were living, and aſterwards 
did refuſe to matry, yet notwithſtanding” A. B. 
might be admitted to the Executor ſhip, or obtain 
the Legacy. Swinb. part 46Sett, 6. aum. 9; 14,15. 
But if the Teſtator's Daughter were willing af- 
terwards'to matry with A. B. before he have ob- 
tained the Executorſhip or Legacy, and then he 
reſuleth her; in this Caſe he ought/ not to be ad- 
mitted to the 'Executorſhip,. or obtain the Lega. 
cy, unleſs after her Reſuſal at firſt, and before 
her Willingneſs he be married to another Wo- 
man, or have obtained the Executorſhip or Le- 
gacy, and is poſleſſed thereof; for then her Re- 
pentance comes too late. W 
I 
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Alſo if he Teſiaton male 4 B. his Executor, 


or give him Too J. if he marry his Daughter, 
and he reſuſes to marry her; here he cannot be 
admitted to the Execmorſhip, or obtain the Le- 

acy, although afterwards he be willing to marry 
— and then ſhe will not marry him, unleſs that 


3 ach time when he refuſed he were not of ſaf- 


ficient Age to marry : For his Diſſent at that 
time when he could not conſent doth not hinder 
e 4 a Breach of the Condition. Swinh, 

S | 
2 make A. B. his — or gire him 
109 l. if he erect a Monument within three Days 
after the Teſtator's Death: In. this Caſe if the 
Executor or Legatary do perform the ſame with 
25 much Speed as is poflible, it is ſufficient, tho 
it was not done within three Days. Swinb. Pt 
Sect. 6. num. II. 

If the Teſtator ſhall charge. his Executor to 
whom he hath given all the Reſidue of his Goods, 
that he do ſome impoſſible Act, or commit Patri. 
cide, to pay then to 4. B. 100 l. In this Caſe 
he is not bound to the Performance, for ſuch Le- 
gacy to A. B. is void. See Swind. part 4. Sec. 6. 
num. 12. 

Where the Teſtator makes an Executor, or 
gives 100 J. if he pay 10 l. to C. P. before a cer. 
tain Time; within which Time C. D. dieth, and 
— he payeth the 10 J. within the Time to the 

ecutor or Adminiſtrator of C. D. In this Caſe, 

becauſe he did not pay the 10 J. to C. D. him · 
(elf, he cannot be — nor obtain the Le- 

But if I be made — or 100 I. is be- 
queathed to me, if I pay to the Teſt ator's Son 


(being an Infant) 10 J. In this Caſe, if I pay it 
| to 
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to the Child's Tutor, it is a ſufficient Performance 


of the Condition. Swinb, part 4. Sed. 7, 


If the Teſtator make his Wiſe Executtix, or 


give her 100 J. if ſhe abideth with his Children: 
Fo this Caſe, if ſhe enter into Bond to perform 


the Condition, or elſe to make Reſtitution, ſhe 
may then be admitted to the Executorſhip, or ob- 
tain the Legacy. Swinb part 4. Sec 9. 8 


Alſo if che Teſtator make thee Executor, or 


55 thee 100 J. if thou never play at Cards or 


Dice, or if thou never wilt be bound for any Per- 


ſon; In ſuch Caſe, entring into ſufficient Bonds 
to perform the Condition, or elſe to make Reſti- 
tution, thou may ſt then be admitted to the Exe- 

cutorſhip, or obtain the Legacy. Vide ibid. © 
\ Thoſe Conditions which do impugn and hin- 
der that Liberty, which every Teftator ought to 
have by the Law in the making of his Will, are 
accounted unlawful. Therefore if the Teſtator 
make thee his Executor, or give thee 100 J. if 
thou ſhalt make him thy Executor, or give bim 
100 J. in thy Teſtament; or if the Teſtator make 
thee Executor, or give thee 100 J. if 4. B. will, 
or if the Teſtator make ſuch a Perſon Executor, 
or give him 100 J. whom thou wilt appoint: in 
theſe Caſes, though thou name one to be Execu- 
tor, or have the Legacy; yet thou ſhalt not be 
admitted to the Executorſhip, nor have the Le- 
gacy, becauſe by ſuch Means that ſree Liberty 
which every Teſtator ought to have in the ma- 
king of his Teſtament, might be taken from him, 
he deprived of that Privilege; therefore ſuch 
e are ſaid to be captious. 1bid, part 4. 

et, 11, en | 

If the Teſtator make A. B. Executor, or give 
him 100 J. if he never marry, or if he marry ac- 
4 cording 


"hp 


320 _  —_ 
cording to the Appointment or Conſent of ſhe 
other Perfory : | The. firſt of theſe Conditions is 
unlawful, becauſe it wholly forbids Marriage; and 
the ſecond is unlawful, becauſe it is referred to an · 
other Perſon to make Choice for him, who 
perhaps may chuſe luch a Perſon as is very un- 
fit for. A. B. to marry with. Therefore, in the 
firſt Caſe, he may be admitted to the Executot- 

© ſhip, or obtain the Legacy, as if no fuch Condi- 
tion had been: And, in the ſecond Cafe, A. B. 
may make Choice of a Woman himſelf (withote 
the Appointment of the other Perſon) and mat. 
ry her, and then he may be admitted to the Ex- 
ecutorſhip, or obtain the Legacy, but not before 
Marriage. Swinb. part 4. Sef.'12, 
But if the Teſtator make an Executor, or gire 
him 100 J. if he do not marry before the Age of 
21 Tears; or if that he do nat marry a Widow, 
or ſuch a Woman; or that he do not marry in 
ſuch a Place or City: In theſe Caſes, if he do 
break the Condition, then he loſeth all his Inte- 
"reſt as to the Executorſhip or Legacy. Sin! 
7 „ e e e r -l 
If the Executor make his Wife Executrix; and 
if ſhe will not, or cannot be Executrix, then he 
maketh his Son Executor; and if his Son be not 
Executor, then he maketh his Sifter Executrix; ! 
and if ſhe be not Executrix, then he maketh f I © 
"Brother Executor: In this Caſe, the Teſtator is f. 
-faid to make Degrees of Executors ; and in this b 
Example there are four Degrees of Executor. MW © 
And obſerve always, the Executots in the firſt 
Degree (as the Wife is here) is ſaid to be fi. > 
tuted, and all the reſt Subſtitured, Swinb. part 4. 
Sec. 19. 1 e et 
; Note, tl 
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- Note; That it is lawful for the Teſtator to 


make as many Degrees of Executors as he plea- 
ſeth, and he may ſubſtitute into the place of one 


Executor either one or more; and into the place 


of many Executors he may Subſticute one alone, 


or he may ſubſtitute to every Executor one, or 
one of them to another. Swinb. part 4. Se. 19. 


But if the Teſtator do inſtitute divers Execu- 
tors, ſubſtituting one or more to them, ſo long 
as any of them which was firſt inſtituted m 
be Executor, the Subſtitute is not to be admit 
unleſs the Teſtator do appoint to every ſuch 
Executor a Subſticute ; for then any one of theſe 
firſt inſtituted Execators, not being able or reſu- 
ſing to be Executor, his Subſticute is then to be 
admitted with the reſt of the Executors firſt in- 
ſticuted ; whereas otherwiſe, any of the firſt in- 
ſtituted Executors, in the firſt Degree, lawfully 
undertaking the Executorſhip, all che Subſtitutes 


are excluded: And, in ſuch Caſe, if the Execu- 


tor afterwards die inteſtate, then the Adminiſtca- 
tion is to be committed of the reſt of the Goods 
of the Teſtator deceaſed, not adminiſtred by 
the Executor, except in ſome Special Caſes. Swi 
part 4. Seck. 19. 50 5 
If che Teſtator make one Executor, if he give 
10 l. to A. B. and if he do not, then he appoint- 
eth another to be Executor; though the firſt re- 
fuſe to give 107, to A. B. yet cannot the othet 
be Executor, unleſs he give the 10 J. to 4. B. be 
cauſe this Condition of giving expreſſed in the 


Inſtitution, is underſtood to be repeated in the 
Subſtitution. Swinb. ibid, | | DEN 
As to the appointing of Tutors, it matters not 
by what Form of Words they are appointed, 
that che Teſtator's Meanin g can but appear ; 
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iy het Language the Tutor is aſſigned, whether | 


liſh, Latin, Greek, 8&:G, And it is the Cuſtom 
veral Places, that if che Father, appoint nota 


ſe 
185 1 Children, then the Mo- 


| 2 


4 Years, and a Girl aſter ſhe. had accompliſhed 
Age of 12 Years, might then chuſe their own 
utors if they pleaſed, and refuſe the Tutors ap- 
pointed them by their Father's: Will: But now 
4 the Stat. af 12 Car, 2. cap. 24. every Father, 
he be of the Age of 21. N or un- 
„ May by. Deed executed in bis Life-time, ot 
7 his Laſt Will and Teſtament in Writing, deli- 
We, Spe d. h. Cd, ue de 4g 
5 ren rt 
of. 21 Years,: and not married at the Time of 
ks. Death, for and during ſuch Lime as they- ſhall 
remain under the Age of 21 Years, or any leſſer 
ime, tq the Cuſtody and Tuition of any Fer- 
or P Dang Poſleflion or Remainder, (Fo- 
7 excepted) and Jes Diſpoſition of 
[any dren, ſince the 24th: of Feb. 1645. ot 
eaſter to he made, ſhall: be good againſt all 
nd every Perſon and. Petſons claiming. any ſuch 
id or. Children, as Guardian in SOCages ot 
rwile. Thid. 11, and 12 Car. 2 cap, 24. 


or deviſed, may have an Action of 
ol. * or Tteſpaſs, e "ob 


1 Perſon to whom ſuch Children ſhall 


„ 
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perſan as ſhall wron ully take zway, or detail 
ſuch Child, or. Children, for the Recovery 
them, and recover Damages for the ſame in fu 
Actions, ſor the Uſe of ſuch Child or Children 
and they ate alſo impowered by the ſame Act 
Parliament, to take into their Cuſtody, to the 
Uſe of ſuch Child or Children, the Profits of all 
the Lands, Tenements and Hereditaments of ſuch 
Child or Children, and the Cuſtody and Mas 
nagement of their Goods, | Chattels and perſo, 
nal Eſtate, until the Age of 21 Years, or 
Time, according: to the Parents Diſpoſition; and 
may bring an Action in purſuance thereof, as by 
the Law Guardian in Socage might do. 12 Car. 2. 


p. 24. 1 9 1 . 
= That there is a general Cuſtom within 
the Province of 7ork, and in ſeveral other Places, 
that there is due to the lawiul Children of every 
Man, being an Inhabitant or Houſholder within 
the ſame Province (and dying there or elſe- 
where) a Filial, or Child's Part and Portion, 
which is ſometimes a third Part, and ſometimes 
an half Part of the Fathers clear moveable Goods, 
as hath been afore-ſfewed, unleſs the Child be 
Heir to his Father, or were advanced by him in 
his Lifetime. : Upon which Exceptions there a 

made theſe Obſervations: As if the Father ſhould, 
by his Laſt Will and Teſtament: forbid his Chil 
to have any Portion of bis Goods, ſuch Will id 
ſuch Caſes is void, and the Child may notwichr- 
ſtanding recover his Filial Pace or Portion: Alf: 
if the Father ſhould: leave bis Child but 20 l 
when by the Rate of che Inventory bis Part 
comes to 100 l. here he might refuſe the Lega 
cy, and recover his full Portion notwithſtanding 


the Will: Ot iſthe Father ſhould impoſe any Con- 
v4 | 1 2 a Mition 
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| dition - 1 the ſaid Portion, as to be paid ſeven 
Tears after 
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his Death, or the like; yet the Child 
may ſue it preſently after his Father's Death, and 
recover it before the ſeven Years be out: For it 
is preſently due upon the Father's Death, not- 
withſtanding his Father's Will to the contrary; 
ahd if the Father by his Will ſhould bequeath t 
Portion after the Child's Death to any other Per- 
ſon, in aſe the Will is void, and the Por. 


tion ſhall go to the Executors or Adminiſtrators 


of the Child after his Death. But now by Stat, 


4 5. & 0. cap. 2. from and after the 26th 


Day of March, 1693. Perfons inhabiting, or: who 
ſhall have any Goods within the Province of ork, 
may by their Laſt Wills diſpoſe of all their perſo- 
nal Eſtate as they ſhall think fit; and their Wi- 
dows, Children, and other Kindred, ſhall be bar- 
red to claim any Part of the perſonal Eſtate in 
ather Manner than as by their Wills ſhall be ap- 
pointed. This Act ſhall not extend to the Cities 
of Vork and Cheſter, who are, or [hall be Free- 
men of the ſaid Cities, inhabiting within the ſame, 
or the Suburbs thereof, at the Time of their Death. 
See Stat. 4 &5W.& M. cap. 2. 
Alſo by Stat. 7 8 W. 3 cap. 38. after the 24th 
of June, 1696, it ſhall be lawful for any Perſons 


inhabiting or reſiding, or who ſhall have any 


Goods and Chattels within the Principality of 
Wales, or Marches thereof, by their Laſt Wills 
and Teſtament, to give, bequeath, and diſpoſe 
of their Goods and Chattels, Debts and per 

Eſtate, to their Executors, or to ſuch other Per- 
ſons as the Teſtator ſhall think fie, as by the Laws 
and Statutes of this Realm may be done within 
y other part of the Province of Canterbury, or 
elſewhere. © And after the ſaid 24th Day of Jour, 
nn E 4 1 b 
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the Widows and Children, and other the Kindred 
of ſuch Teſtators, ſhall be barred to claim 4 


part of the Goods and perſonal Eſtate of 
Teſtators, otherwiſe than 'as by ſaid Wills is li- 


mited and appointed; any Law, Cuſtom, or 
330 


Uſage to the contrary notwithſtanding 
Provided, nothing in this Act ſhall extend to 
take away any Right or Title which any We- 
man now married, or younget Childten now 
born, may have to the reaſonable Part of their 


Husbanf's or Father's Eftate, by the Cuſtom or 


Uſage in Wales. See the Stat. 7 & 8 V. 3. cap. 38. 
' It Tenant for Life have Hops growing, and 


die a little before the Severance of them, in this 
Caſe the Executors or Adminiſtrators ſhall have 


them, and not he in Reverſion or Remainder ; 
the Hops' are accounted as Emblements, they 
growing by Manurance and Induſtry of the Own- 
er, by the making of Hills and ſetting of Poles, 
Cro. part, fol. 396. v4 | ” 3s TP, 
As to the Payment of Debts by the Executor, he 
muſt have a Care to pay them according to the fol- 
lowing Rules; otherwiſe, it may be, he ſhall be 
forced to pay ſome of the Teſtator's Debts out of 


his own proper Goods, if there be not ſufficient 


. 
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of the Teſtator's to pay all the Debts. e 

Firſt, Funeral Expences; then Debts to the King 
orQueen*s Majeſty chenzJudgments muſt be paid; 
after them Statutes · Merchant and Recognizan- 
ces; then Obligations; and if there be divers Obli- 
7527 he may pay which of them he pleaſes 


Hrſt; unleſs che Day of Payment in one Obli- 


gation be paſt, and the Day of Payment in the 
other Obligation not come; for then that is to 
be paid firſt where the Day of Payment is paſt ; 
or yaleſs oge Obligation be put in Suit, and the 
OED * other 


10 


* 
Executors. 
har nat; ſor then that in Suir malt be felt paid; 
And if — be two Obligations put in Suit by 
two! Creditors againſt the Executor, OA. 
vieh firſt gets Judgment wo firſt be paid ; and 
in this Cale * Executor, if 4 will, A lute 
3 | in 7 6 which was | 
ſo; pay him off firſt; then, aſter we en 
ons, hmple Fal are 'to. be paid; then Rents in 
Arrear by the eſtator; 84 then Servants and 
Workmen's Wages ; then Merchants Books; 
laſtly, Contracts by Word, in, which the Te 
could. not wage: his Law, upon which the E re 
eutor may be ſued i in an Acton upon the Caſe, 


upon the Pr of the > Teſtacor. C. 2 Joſt. 32. 


e. 3 Ef. 202. C 4 Rep. Haris Caſe. . Ce, 
J Rep. 28. Cos Rep. 86. 
An Executor may refuſe the -xecutorſhip, but 
he caDoGs aſſign it; but their eſuſal cannot be 
verbally, but by dome Act entred jo 15 Spiritual 
| Court, but there is not any certain rm of Rez 
nungistion; but if the Meaning ang Intention of 
the Repouncer appeateth, it. is ſufficient, 4 
—— ſormal Words of Renunciation, 25 Fes 
iy 4 K and ſo it 9 Sir. H. G 
75 Caſe, x e 35. Sir Nich, Bacon Lord 
Chancellor, "Sir Ro Catlin Lord Chief Juſtice, 
e made Executors to Sir * they ſent cheic 
a to the Lu Officer of the meg 1 
rt Whereas their Buſineſs was ſo 
could:not attend the Execution, of the Vl; 208 and 
prayed him to grant Letters of Adminiſtration 25 
FLG and an Entry was made in the yu hg 
cutores Teſtaments pr ædicti Executionem inde ſuper k 
. afſumere aft ulerant, ce. And it 1 ha geld that the 
Renunciajon was good, and. the Entry thereaf 
- Cr, EU oi. 4. Caſe, qi): v9 4 "Wore 73 
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ſtrator de bonis now. Cro. Fac. 614. Hajtonand Wolf. 


þ rr from the Bond of Marriage, ſuch Re- 


r 


Ne, The Value upon the Af ppraiſement & 
Goods is not binding, nor ering reſpected at 
Common Law); if it be too high, it ſhall not pre- 
judice - the rr - if too low, it ſhall not 
advantage him, but the Value found by the Jury 
upon Plene adminiſtravit is binding, Vide Roymend 

70, 471. 

1 To prove the Will, if the Executor die before 
Probate, it is in Law a dying Inteſtate. Hethey 


115. 14 info 
Reſolved, That before the Probate, Crew Ex- 


ecutor of Clark, a Creditor of Staley, Goldimich, 


might arreſt Staley for a Debt due to want and 
ally before Probate, Crew might have r dead 
N ar! ſuch Debt due to Clark, but Crew could 
lare againſt Staley for 3 Debt, until he 

had proved Clark's va 479, 481. the 


Lad oy, L 5 Hon by Hale i _ | 


is made Executor, and makes his Will, and 


makes C. his Executor, who dies before the Pro- 


bate of 4s Will. In this Caſe C. dies Inteſtate, 


-quoad being Executor to A. and his Executor 


nat be Executor to A. but there muſt be Admi 


Where Husband and Wile as divorced for her 
Adakery, his Releaſe aſter, of any Debt or Davy 
due to the Wife before Marriage or alter, is good 

againſt her and her Executor ; but after they are 


leaſe made aſter is void. Rol. 343. 
ae before concerning Aſſets, it 


to ſet down ſome general 
Rules as to Ag. 3 1 Debts due to the Teſtator 


be it by Bond, Statute, Judgment, or Arrears of 


Rent, are not Aſſets ro charge the Executor un- 
til Receipt of them; ſo all Goods and Chattels in 
Y 4 Action 


' againſt an Executor, Defendant pleads plene ad- 


Hands of the Teſtator; for a Thing may be Al. 


Creditors and : 
K ane ths Tatar, purchaley he Fee 


- 
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Action or Poſſibility. Godb. 30. 2. Whatſoever 
the Executor or Adminiſtrator muſt be forced to 


ſue for, by the Name of Executor or Adminiſtra- 
tor, it being recovered ſhall be Aſſets. 3. Aſſets 
in the Hands of one Executor, ſhall he faid to be 


Aſſets in the Hands of all the Executors. Keil. 51, 


4. Aſſets in any part of the World, ſhall be ſaid 
to be Aſſets in every part of the World; ſo Debt 


miniſtravit; Iſſue was upon Aſſets. The Jury 
found that he adminiſtred, and had Aſſets in Fre. 
land; and adjudged that they were Aſſets here; 
and when they found he had Aſſets, that is ſuffl- 
cient, and further to fay in Ireland is idle. Cro. 
Fac. 55. Richardſon and Dowel. 6 Rep. 47. 5 Rep. 
34. Dyer 392. J. Nothing regularly ſhall be ſaid 
to be Chattels going to the Executors or Admini- 
ſtrators'as Aſſets, but what may be attached in an 
Aſſize, or diſtcained for Rent, or forfeited by 
Outlawry. 8 H. 7. 11. 6. It is not requiſite that 
every Aſſet be a Thing in Poſleflion, or in the 


155 which never was in the Teſtators Hands; if 
thoſe Things come in Lien of the Thing which 
was in the Hands of the Teſtator, as Money for 
Land, or other Goods fold; or if they come by 


Reaſon of another Thing which was in the Hangs 
'of che Teftator, as Executor of Goods 'by Mer- 


1 with the Goods of the Teſtator. 
Godb.- 30. 80 a Leaſe to A. for Life, Remainder 
to his Executors for 21 Years; this Term is Aſſets. 
7. Albeit a Thing be extin& and z as to the 
Executor and Adminiſtrator himſelf, yet it may 
have its Being, and be accounted, Aﬀers, as to 
gatees; as Executor that hath a 
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declaring the Uſes of the Fine) till they mY 


* \ 4 
Executozs. 
the Term is drowned, and yet it ſhall have Con- 
tinuance, and be Aſſets ſor that Purpoſe. So if 
Debtor make the Debtee Executor; fo it one have 
Lands for Years as Executor, and ſurrender the 
ſame. 1 Rep. 87. . 8. The Goods and Chattels 
of other Men in the Hands of the Executors, that 
were in the Poſſeſſion of the Teſtator, and he 
had no Right to them, ſhall not be Aſſets; as if 
Executor recovers a Rent that belongs to the 
Heir, it ſhall not be Aſſets; if the Teſtaror were 
outlawed at the Time of his Death, his Goods 
are not Aſſets, for they were none of his, but af- 
ter Reverſal of the Outlawry they are. 7 

Note, That Suits io Chancery are admitted for 
Diſtribution of the Surpluſage of luteſtate Perſons 
Eſtates, (after the Funeral Expences, Debts and 
Legacies, are fully ſatisfied) upon the Statutes of 
22 Car. 2. 4. 2 Ven. = —_— 

A. deviſeth his Land of Inheritance in Fee to 


his Executors, and their Heirs, not naming. the 


Executors by their Names, and he makes AMA. and 
N. his Executors ; though they refuſe to admin 


ſter or prove the Will, yet they ſhall take the 


ward 1 es IN 1 * is a 
ood Name of Purchalg as wel Right Heirs, 
* e e e as Right ID 
A. ſeized of Lands in Fee 
to the Uſe of himſelf for Life, Remainder to his 
Executots till they have levied 300 ,, out of the 
Profits. A. dies, his Executors ſuffer a Stranger 
to hold the Land, and to receive abqye 300 
ont of the Profits, and after the Execugors of A. 
enter and leaſe the Land for Years. This.Leaſe is 
void, for the Executors Eſtate was decermi 
by their Negligence, and the Words (in the 


! 


levies a Fine of it 


vied 300 l. ſhall be expounded, as if the Words 
were, till they might conveniently have levied 
the ſame. Moore 727. > 
It is ſaid, That no Action will lie againſt an 
Executor for Coſts given in Chancery, againſt the 
Deceaſed in a Suit there. Godb, 165, For it is loſt 
en the Party dies. 2 W 
Debt lies not againſt an Executor upon an Ar. 
bitrament made between the Plaintiff and the 
Inteſtace in Writing, becauſe the Inteſtate might 
have waged his Law. Cro. 3. Bowyer and Earland, 
Executor brought Debt upon an Obligation, 
Defendant ' pleads nn ef fattum, and found for 
tte Defendant, yet the Plaintiff ſhall not pay 
x. Cre, Fac. 229, Hawes... ___ »- 
© Defendant pleads the Plaintiffs were not Exe. 
cutors, and it was fo found, and yet he ſhall not 
have Coſts, 1 Brownl. 29. gn 
©" But D. as Executor drought "Treſpaſs, and 
counts of his own Poſſeſſion, Plaintiff was non- 
ſuit; the Defendant ſhall have Coſts upon the 
Stat. 23 H. 8, Noy p. 64. Lady Digby's Caſe. 
The Heir being forced to pay the Debt of his 
Anceſtor on Bond, ſhall be reimburſed by the 
Executors as far as there is perſonal Aſſets. Caſes 
in Chancery 74. Armitage againſt Metcalf. 
The Delivery - up of a Bond by the Executor, 
. and taking a new Bond to himſelf for the „ 1 
no Converſion in Equity to charge the Executor 
wich the Payment of that Money, though icis in 
Law., But the Executor was decreed to affign 
the. Security to the Heir, Caſes in Chancery 74. Ibid. 
The Overplus of the Profits of a Term devi- 
fed out of an Inheritance in Truſt to pay. Debts 
to Executor, who is alſo reſiduary Legatee, be- 
longs to the Executor, and not to the Heir, it be- 
F h ing 
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= and paſſeth as'an Intereſt. Caſes is 

ancery 98. Gore againſt Blake. © 
Executor who was ſuggeſted to have waſted 


e Eſtate, decreed eo give Security for a Legacy. 
2 | Dancomb, an Infant, againſt Exccutop. 


I Let renewed by an Executor ſhall be able | 
to a Legacy of the Teſtator's. c Selzer 
191. againſt Halt. 

Legatee of a Term ſues, and the Executor no 
Party 1 good, thougb it's charged that the Ex- 
ecutor bath aſſented. Caſes in Chancery 277. More 
againſt, Blegrove. 

Debtotr Executor to the Teſtator decreed to 
pay to the Deviſee of the Reſidue of the Eftate, 
though it was objected, that the Caſe was diffe» 
rgat from; former Precedents. Caſes in 4. 
292. Phillips againſt Phillips. 

_: Iofant's' Eſtate in the Guardian's Hands 
to be applied to the Payment of his Debs. 2 
jo Chang 157. Bridget Dennis by her Gommit- 
inſt Sir Thomas Badd, and others 
nt of an Inſant-Executor to a , not 
good, if there. be not other Aſſets for 
5 he in —_— 257. Chamberlain againſt Cham. 

in, and 


If there - no Deſect of Aſſets in this Raccn- 


The Portion. af an Orphan io Lale b of fich 
a Nature, that if the Husband die, his Widow, 
and nat his Executor ſhall have it. "Caſes in Chen. 
cery 182. Pheaſant againſt Pheaſaw. 

Where and how Execmors and adminiftrators, 


OT a" 


* 8 
Exerutoꝛs. 
and what Actions t ha Vide Wing 
45. Title ae es Wy" 
The Executors or Adminiſtrators ate hae 
able to the King's Debt, if they have Aſſets; the 
like of the Heir, although not named in the Re. 
pr men e. Hing Abr Title Court. 22 Stat. 
8. | - ; 
| 3 Tbe Ki King s Debtor dying, the King ſhall be 
ſerved before the Executors. See Mage Charts, 
9 H. 3, See 27 Eliz 3. 

No Action againſt an Executor to charge! him 
on a Special Promiſe to anſwer 7111 out ef 
his own Eſtate, unleſs a Note thereof be in Wii. 
ting, ſigned by the _ or ſome by him autho. 
rized. Stat. 29 Car. 2, 3. 

The Stat. 9 . 3. 115 That not alter the 1 
as to Executots or Adminiſtrators, in ſuch Caſes 
where they were not liable to pay Coſts of Suit. 
For where this Statute gives Coſts ta Defendants 
acquitted inTreſpals «ga, Oc; it extends not 

to Executors, : 

If in Court of Record the Plaintiff die after 
interlocutory Judgment, and before final Judg- 
ment, the Action ſhall not abate, if the ſaid 
Action might be otiginally proſecuted by his 
Executors or Adminiſtrators. The like of the 
Defendant. Stat. 9 V 3. nn. 

In Actions upon. Bond, or penal Sum, he 
Non · perſormance of Covenants, the Plaintiff 
may aſſign as many Breaches as he ſhall think 
fit, and the Jury ſhall aſſeſs Damages for ſuch 
28 he ſhall prove broken; and the like Judgment 
ſhall be entred for the ſame as hath been uſual. 
And if the Defendant: before Execution execu- 
ted, ſhall pay ſuch Damages and Coſts, a Stay 
of Execution ſhall be entred upon the Record 
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of if by Execation executed the Plaintiff hal 


be fully ſatisfied; the Damages and Coſts with 
reaſonable Charges, the Body, Lands and Goods 
of the Defendant ſhall be diſcharged, Satisfaction 
entred upon Record: Yet the Judgment ſhall 
ſtand as a further Security to anſwer the Plain- 
tiff, his Executors, &c. for further Breach of Co- 
venants in the ſame Deed or Writing contained, 
upon which the Plaintiff, Ce. may have Scire fa- 
cias _ the ſaid Judgment againſt the Defendant, 
his Heir, Terre-Tenants, Executors, Ce. upon 
which ſhallbe like Proceedings as before, &c. Stat. 
8 & 9W. 3.11. Waſh, Abridg. Suits. 6,11. 
432 qe uſe declared by his Will, that J. S. 
d have as well the governing and ordering 
of his Children, as the diſpoſing, letting, ſetting 
and ordering of his Lands: Whether F. S. might 
ſell the Lands by theſe Words was the'Queſtion: 
By the Opinion of the Court, he might not; for. 
aſmuch as the Meaning of the Deviſor might be 
collected, that he would that his Lands ſhould be 
diſpoſed and ordered according to good Order, 
and for the Benefit of the Children. But it 
ſhould be ill ordered to fell the Lands of the Chil- 
dren. Per Fitzb, Dyer 26. Pl. 170. 1 
That Part of the Executors, which take upon 
them the Charge of a Will, may ſell any Lands 
deviſed by the Teſtator to be fold; albeit the o- 
ther Part, which refuſe, will not join with them. 
Stat. 21 H. 8. ch. 4. LESS. r 
AMan poſſeſſed ofdivers dead Chattels, made two 
Executors, and one of them got the Goods, and dif- 
ſed by Diſcretion divers Sums of his awn proper 
oney, in piis uſibus & oper ibus charitatis ; as in Pay- 
ment of Taxes for a poor Town, andin Reparations 
of the Church, &c. Which Sums amounted to 
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more or a3 much, as the Value of the Chatte to 


the Intent to retain the Goods of the. Teſtator at 
dis own proper Goods, and died poſſeſſed of the 
faid Goods, and made Executors "And after 
his Death. the Goods came to the Hands of his 


Executors, againſt whom che ſurviving Execu · 


tor brought an Action of Detinue ſor the Goods 
aſoreſaid. And the Deſendants pleaded theſe 
Payments and Diſpoſition of their Teſtator, and 
the Converſion of the Property, as above, 


Teſtator, for. Execution of the Teſtament, &c. 
And it was taken for a good Plea; and Iſſue ta- 
ken, that the Chattels were oi greater. Value than 
the Sums above. Dyer 187). Pl. 6. 
It was agreed for Law, That if a Man ha 
Goods to the Value of i 00 J. and is indebted: 20 J 
and he deviſed to his Wife the Moiety of al his 
Goods, to be equally divided betwixt her and his 
Executors, and the Executors pay the Debt, the 
Wiſe ſhall. have the Moiety of all the Goods; 
that is to ſay, to the Value of 50 l. without. any 
Defalcation for the Debt, ſo as the Executors tiave 
Aﬀecs ; But Satisfaction or Sale of any Patcel of 
the Goods by the Executors is good enough, and 
ſhall take away the Diviſion of the Wife in that 
Parcel. Dyer 164. Pl. 57. ie 
A Wife, Executrix of the firſt Husbarid, ſhall 
have the Goods of the firſt Husband, and not the 
Executors of the ſecond Husband, if he made no 
Giſt of them in his Liſe time ores bet 
Where the Teſtator did give and bequeath to 
one of. the. Executors (all Debts and Legacies 
paid) the Reſidue. of his Goods, to have to his 
| 2 Ule, it was good to him only. Dyer 33 1. 
> babe? : n 
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Parties; end the: Heir and 'Execotors camp 
make Election: But wher 1 Eſtat | ! 
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The Grantee of an dies, his 
tors ſhall have Action againſt the Grantor 


the Arrears, becauſe they 
Remedy; for diſtrain they cannot, for the E. 
ſtate in the Rent is determined. Co. 1 Ia. 146. 

It is lawful for the Executors to the 
Pledges of their Teſtator with their own proper 
Goods, when they have not any proper Goods 
of the Teſtator's. And although they have 
Goods which were the Teſtator's, yet peradven- 
ture they have not Money which was their Teſta- 
tor 's; and he who hath the Goods in Pledge will 
not receive Goods for Money : And ſo if one to 
whom the Teſtator was indebted, will not re- 
ceive Goods in Recompence, then it is lawful ſor 
the Executots to pay him with their own A 
and retain ſo much of the Goods of the Teſtator; 
ſor it may be, that there may be a Penalty, 
which will be ſorfeit beſore they ſell the Goods of 
the Teſtator. And alſo it is Reaſon, that a Man 
ſhould have Recompence for what he hath lawful- 


ly paid. Dyer 2. Pl. 6, 7. 


There is a Rule, That if Debt be recovered 
againſt Executors, who have nothing more chan 
the Debt recovered, and before Executors they 
are impleaded by another, and ſuffer. a Recovery 
and Execution thereupon, they ſhall be charged 
of their own proper Goods to the firſt Plainriff; 
for that they might have pleaded the firſt Ro- 
Nabu 1 covery, 
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Executors. © 
covery ; for the Judgment in hilt Caſe 95 — 
quer. recuperet —— He bonis Teftatovis, . 

1 5 Goods are charged thereby, Se. D by 
Pl. $3. 
Scire Facias apainſ Executors with Heri Facias, 
for to levy the Debt and Damages of the Goods 
of the Teſtator, Si tant. &. Er fi now, runc Da- 
mages 'of his on proper Goods; the Sheriff re- 
turned, that the Executor had not Goods to 
ſatisſy the Debt, but that he had levied the Da. 
mages of the Goods of the Teſtator 3 upon which 
iſſued another Feri Facias, ſurmiſing, That the 
Defendant had waſted the Goods of the —.— 
upon which the Sheriff returned, That he ha 
waſted the Goods, and it was "fo found and 
tried, and Verdict for the Plaintiff; And upon 
Motion in Arreſt of Judgment, it was ſtay'd 
tot Cur?. For the Return 1 — the firſt Writ was 
ill; for the Goods of the Teſtator ought to be 
charged with the Debt, and not with the Dam. 
ages, if they were not lufficient to ſatisfy both; 
but the Damages are to be levied of the 
Goods of the Executor, for the Delay; and 
alchough the Trial and Verdict be upon the Re- 
turn of the ſecond Writ, and the firſt admitted 
good, and accepted by the Plaintiff, and it is 
for the Advantage of the Defendant to have his 
Colts levied of che Goods of the Teſtator ; yet 
all the Proceedings of the ſecond Writ, being 
founded upon the Return of the firſt, which is 
ill, all is illʒ and by the whole Court the Judg- 
ment was ſtay d. Lev. 1 part . Herne V. 
la Ejecment, and Evidence to the Jury at the 
Bar, the Caſe was, That a Man poſſeſſed of a 
loog Term for Years, deviſed it to his Wife for Liſe, 
n 10 Truſtees lor his Son for Life, —. 
- mainder 
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the Son, Remainder to the right Heirs of the 
Son, and made his Wife Executrix. Per Cur. The 
Wife took the whole Term as Executrix in the 
firſt Place, till ſhe agreed to the Deviſe; but it 
being proved that ſhe ſaid, That ſhe would take 
the Term according to the Will. Per Cur, It was 
an Aſſent ſufficient ; and the Caſe was cited 
where, in the like Caſe, the Wite ſaid, Thatthe 
Son was to have the Eſtate after her; it was re- 
ſolved, a good Aſſent. But then the Original 


Leaſe could not be produced, but being an An- 


tient Leaſe, the Grandſon of the Leſſor producing 
a Counterpart found among the other Evidences 
of the Grandfather, it was allowed for Evidence, 
although -that no Witneſſes were ſubſcribed to it: 
For Wyndham, Juſtice, faid, He had ſeen many 
Deeds of the Time of the Reign of Queen Eliza- 
beth without Witneſſes; then the Title bei 

made to the Term by one as Adminiſtrator, a 


no Letters of Adminiſtration produced, the 


Book of Eccleſiaſtical Court, where it was grant- 
ed, being produced, in which was entred the 
Act or Order of the Court for the granting of it; 
it was allowed good Evidence. Levinx 1 part 25. 
Garret v. Liſter. OI 

Debt againſt an Executor who pleaded a Judg- 


ment, and that he had not any Goods, except 


what are not ſufficient to ſatisfy the Judgment; 
upon which the Plaintiff demurred eſpecially, 
becauſe he did not ſhew what Value the Goods 
are which he hath ; and now Jones argued, That 
ie is ill in Subſtance ; for that upon general De- 


murrer, as Treſham's Caſe is Co. g. and if it be no 


other than Form, as More and. Andrew's Caſe is, 
Hob. 133. yet being ** demurred on, is ill. 


* 
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mainder in Truſt for the Heirs of the Body of | Ks 
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Car. It is no other than Form. Co. Entries, 146, 
148, 149, 152, 269, 617. B. But being ſpecial- 
ly demurred on, is ill. Levinz 1 part 132. Da. 
vies v. Davies, 

Error of a Judgment in Debt upon a Judg. 
ment in Common Pleas, where the Plaintiff de- 
Clared in a Debet and Detiner againſt an Execu- 
tor, and declared of a Dewaſtavit, and hath 
Judgment De bonis propriis, and the Judgment af. 


firmed i» Banco Regis, and in other like Caſes, 
N But between Em | 


have been the like 
and Withers, Mich, 29 Car. 2. B. R in Debt up- 
on an Obligation and Count of Devaſtavit, a- 
gainſt an Executor in the Debet and Detinet, it 
was ruled by Judgment for the Deſendant; for 
the Court would not allow the Action over, which 
had been before, ſcil. In Debt upon Judgment; 
and fo held che 'Court before in the' Time of 
Hale, in the Caſe of one Horſey and Daniel. 
Lev. 1 part 147. Cory v. Thin. . 

Debt againſt an Executor, who pleaded, that 

S. is Co- Executor with him not named in the 
Writ, Judgment of the Writ, but doth not aver 
that the other had adminiſtred; upon which the 
Plaintiff demurred, and the Plea was adjudged 


ill: For although when an Executor ſueth, the 


Deſendant may plead another Executor not 
named, without ſhewing that the other hath ad- 
miniſtred, for he may not know whether he hath 
adminiltred or not; yet when an Executor is 


ſhed, if he plead another Executor not named, he 


ought moreover to ſay, that he hath adminiſtred, 
for that lieth in his Knowledge. Lev. 1 part 161, 
Swallow v. Ember ſor, * | 


Co- 
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Covenant againſt an Executor upon the Co- 
venant of the Teſtator to teach an Apprentice 
his Trade; and after Verdi& for the Plaintiff, it 
was moved in, Arreſt of the Teen, That the 
Covenant was perſonal to the Teſtator, and did 
not oblige the Executors, but only obliged the 
Maſter during his Life to teach the Apprentice; 
but per Cur', It obliged the Executors alſo, and 
they ought to ſee the Apprentice taught his 
Trade; and if they be not of the Trade, they 
ought to aſſign him to another that is of the Trade, 
ſo that he may be taught according to the Cove- 
nant ;z and Judgment was given for the Plaintiff, 
Lev. 1 part 177. Walker v. Hull. | 

Error in the Exchequer-Chamber, upon a 
Judgment in B. R. a Man ering a Judgment, 
made a Man of full Age and two Infants his Exe» 
cutors ; he of full Age proved the Will, and 
alone brought a Scire Facias, ſetting forth the 
Truth of the Caſe, and had Judgment, of which 
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Error was brought, and aſſigned, That all oughe 


ro have joined in the Scire Facias : But by all the 
Juſtices, upon Advice with the Civilians, it was 
not Error; for the others may not prove the 
Will during their Nonage: And the Judgment 
was affirmed, for the Execution of the Fat 
ment ſhall not be delayed till the Infants become 


of full Age. 


Nora, Trin. 3 1 Car. 2. B. R. Rot, 1217. inter 
Coleborn v. Right, The Executor of full Age 
only, who had proved the Will, brought Action 
of Debt for Arrears of Rent, and this Caſe was, 
and Judgment for the Plaintiff. Lev. 1 part 181. 


Hatton v. Ma, ker. "$4 
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Aſſumpſt againſt Executors upon a Promiſe 


by che Teſtator, who pleaded Now Aſlumpfit, 


upon which Verdict and Judgment for the Plain · 


tiff; and Error aſſigned, that it doth not ap- 


r by the Plea Non A ſſumpſit, (for it is not plead. 
©) That the Teſtator Non Aſſumpſit. Cur? contra, 


It ſhall be intended the Teſtatot; for there is 


not any Charge of any . Aſſumption. by the 
Executor, but the Teſtator only; and Latch 125. 
Baker's Caſe, was cited, where in Debt againſt 
Executors upon the Teſtator's Bond, and Plea, 
Non eſt factum, adjudged ſuum ſhould. be intended 
of the Jeſtator; and the Judgment affirmed. Lev. 
1 part. 184. Browning v. Litton, 


_ » Indebit' Afſumpſit againſt an Executor for di- 


vets Merchandizes ſold and delivered to the 
Teſtator; the Defendant pleaded ſeveral Judg- 
ments in Actions of Debt ſpecified, due by the 
Teſtator upon ſimple Contract, Obligations a- 
gainſt bimſelf, per Non ſum Informat? prout patet per 
ſeparalia recorda inde, which are yet in Force, 
and that he hath not Aſſets above ſuch a Sum, 
which is not ſufficient to ſatisſy the Judgments, 
and that he ſtood charged with them; upon 
which the Plaintiff. demurred, and the Caſe 
was argued at the Bar ſeveral Terms, and then 
Judgment was given by the whole Court for 
the Plaintiff, and two Exceptions were: taken to 
the Pleading. 1. To the Concluſion, Prout patet 
er Separalia records inde, to the (aid. ſeveral 
Judgments, where ſuch Concluſion ought to 
have been to each ſeverally, and 5s it is pleaded, 
it made a complicated Iſſue: But per Cur”. It is 
good enough, and ſhall be taken Readends Sings. 
Singulus, and the Plaintiff might plead Nul tie! 
Record to each ſevetally. 2. It is not ſaid, That 
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the Judgments were had pro veris & juſtis debitis, 
as the Ule is, and principally in this Caſe it ought 


to be, becauſe the Judgments are per Non ſum in- 
formatus in Actions of Debt which lie not againſt 


Executots, and fo there is Appearance of Collu- 
ſion : But per Cur”. It is good enough, for it ſhall 
come by Plea on the other Part; for if they 
were not pro veris debitis, the Defendant might 
plead it, and put the Plaintiff to prove the Veri- 
ty of them, or might plead Fraud and Covin, and 
put the Plaintiff to prove the Conſideration. 
3. It. was ſtrongly argued by the Defendant, 
That Actions of Debt will not lie againſt Execu- 


tors upon ſingle Contract by the Teſtator; and 


for that they admitting Judgments againſt them 
in ſuch Actions ſhall not have the Advantage to 
plead "thoſe Judgments which they might re- 
verſe when it pleaſed them, and that no other 
might be avoided or reverſed in Bar of juſt 
Debts; for by ſuch Means, when they have 
barred the Plaintiff of his Debt, they might after- 


wards reverſe thoſe Judgments, and have again 


or diſcharge the Money to their own Uk. And 
to this Opinion 'Kelynge, Chief Juſtice, inclined 
upon the firſt Argument in Mich. Term, but af- 
terwards, Term Paſch. prox. he and dy fg 
Wyndbam and Morton, all agreed, That Jud 
ment ſhould be given for th: Defendant ; for 


yeti done, the Plaintiffs might have 


charged them in other Actions ſur Aſſumpſit, 
and ſo they would have put themſelves to double 
Charge, which they are not obliged to do when 
the Debts are trye and juſt, and in their Con- 
ſcience ought to be paid; and if they were not 
ſuch, the Plaintiff might put them to prove by 

| 23 pleading 


— 2 that wot might have abated the Actions, 
they had ſo 
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pleading the Verity of their Debts, or by plead- 


ing of Fraud, or traverſing the Truth of the 
' Debts; in which, if they fail, the Plaintiff ſhall 


recover his Debt, and no room for the Sulpi- 
tion, That the Plaintiff ſhould reverſe the Debts 


and retain the Money. And the old Books which 


hold, that Actions of Debt lie not againſt Exe- 
cutors upon ſingle Contract, hold alſo that there 


was not other Remedy; but the Law is now | 


otherwiſe, That although the Debt upon ſimple 
Contract may not be recovered againſt Execu- 


tors by Action of Debt, yet it may by Aſſump- 


Lev. 1. part 200. Palmer v. Lawſon. © 
In Cancellaria, It was ſaid by Fountaine, Ser- 
jeant, to have been reſolved in that Court, and 
then admitted by the Maſter of the Rolls alone 


-in Court to be reaſonable, That if a Man deviſe 


Lands for Payment of his Debts, and make an 
Executor, and leave a perſonal - Eſtate, that no 
Part of the perſonal Eſtate ſhall go to the Pay. 
ment of the Debts ; becauſe, by the making of 


an Executor the Teſtator's Intent appears, that 


the Executor ſhould have the Goods, becauſe the 
Teſtator had made another Proviſion for the Pay- 
ment of his Debts : But if a Man diſpoſe of Lands 
for the Payment of his Debts, and afterwards 
dieth Inteſtate, the perſonal Eſtate ſhall be charge- 
able in the Hands of the adminiſtrator to the 
Payment of his Debts; for thereby more 
Lands ſhall remain unſold for the Benefit of the 
Heir, or more of the Money by the Sale of the 
Land ſhall remain to the Heir, and no Intent 
appeareth that the Adminiſtrator ſhould have 
any thing. Lev. 1 part 203, Feltham v. Executores 
de Harlſton. | 
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Debt in the Detiner, and declared upon a 
Judgment, had for himſelf againſt the Deſen ; 
dant as Adminiſtrator of Lane 2 J. Damages 
in Aſumpfir, and 81, Coſts, and ſhewed not how, 
if the Damages, or if the Coſts were De bonis ſuis 
rs but generally quod cum recuperaſſet 27 l. for 

amages, and 8 J. for Coſts, Upon which the 
Defendant demurred generally, and pretended 
the Declaration was inſufficient ; for if it was de 
bonis ſuis propriis, as it might be for the Damage 
upon ve ung; Adminiſtrator ou Executor, then it 
ought to be in the Debet; or if the Coſts are de 
boms propriis, as they ought to be, if he had not 
Aſſets for them, it ought to be in the Debet; but 
at the Day the Defendant came not to maintain 
his Demurrer, upon which Judgment was given 
for the Plaintiff, Vide 2 Cro. 545, 546. It is 
good in the Detinet, becauſe it ſhall be Aſſets 
when it is recovered, be it the one or the other. 
Lev. 1 part 231. Wheatley v Lane. * N 

Debt in + Debet and Detinet, upon a Judg- 


ment againſt an Executor; and count, that he had 


waſted divers Goods to the Value of the Debt, 
and ſhewed not the Certainty of the Goods wa- 
ſted : The Defendant demurred upon the Decla- 
ration; and it was argued, That this Action did 
not lie in the Debet and Detinet; for if ſo, it 
ſhould charge an Executor of an Executor which 
may not be, becauſe ir is no other than a per- 
ſonal Wrong. 9 H.6.9. 3 Cro. 530. 11 H. 4.56. 
were cited as Authorities for the Defendant; to 
which it was anſwered, That it is more than a 
perſonal Tort ; he is charged here for having of 
the Goods, and converting them to his own Uſe. 
The Executors of a Sheriff ſhall not be charged 
tor an Eſcape; but if 5 Sheriff levy the Mo» 
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ney, and detain it, his Executors ſhall be charged 


far it. 1 Cro. Parkinſon v. Gilbert. And to the 


Caſe 11 H. 4. thete is not any Deuaſfavit laid; 
hut to maintain this Action, were. cited 11 H. 6. 
7, 8, 16, 17, 18. where upon a Deveſtavit. the 
Executor is chargeable in the Debet and Det inet 
ſor Strange, Paſton and Babington, and in divers 
other Caſes; and of ſuch Opinion wete all the 
Court here, and did give judgment ſor the 
Plaintiff. Lev. i part 255. Wheatley v. Lane. 
Debt againſt Two, as Executors, they plead 
a judgment obtained againſt one of them as Ad. 
miniſtrator; the Plaintiff demurred, and ob- 
jected, 1. Becauſe the Action and Judgment is 
againſt him as Adminiſtrator, that he might 
have avoided it by Plea in Abatement, that he 
was Executor. 2. Becaule it was only againſt 
one, which lieth not without the others; to 
which it was anſwered and reſolved, That it 
was well pleadable in Bar; and to the firſt was 
cited 3 Cro. 646. adjudged in Point, and the 
Caſe of beailß and Lane in this Court before ; 
and to the ſecond, 3 Cro. 437. And although 
that the Action was not well brought, the De- 
ſendant was not obliged to plead in Abatement, 
and put himſelf to greater Charge after that there 
was a true Debt, and Recovery had upon the 
Right of the Debt. Lew. 1 part 261. Parker v. 
Amis, &c. bp 62: | 
Scire Facias againſt an Executor upon a Judg- 
ment in Aſumpſit againſt the Teſtator, the De- 
ſendant demands Oyer of the judgment; upon 
which it appeared, That the Teſtator died after 
Verdict had by the Plaintiff upon Non Aſſumpfit, 
and before the Day in Bank (leaving the Deten- 
dant his Executor) and the Judgment upon 1 
- the 
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the Plaintiff brought the Scire Facias, which was 
entered the next Term upon the new Statute made 
at Oxford; and the Defendant pleaded a Debt due 
to him by Obligation of the Teſtator of 100 l 
and a Judgment by the Teſtator ro my Lord Ar. 
lington, and that he had not Aſſets above 404. 
which he retained to fatisfy himſelf, and the 
Lord Arlington, upon which the Plaintiff demur- 
red; and now the principal Queſtion was, If 
this Judgment to the Plaintiff ſhould ſo relate, 
that it ſhould be to all Intents as a Judgment had 
againſt the Teſtator in his Life? And the Caſe was 
argued: at the Bar three ſeveral Times, and 
Judgment was given for the Plaintiff, Lev. x 
part 2:77. Burnet v. Holden, Executor of Greembill. 

Debt by three Executors, by Attorney; of 
whom one of them was within Age; the De. 
fendant pleaded, That he was within the Age 
of 17 Years ; upon which the Plaintiff demur- 
red, and two Points were argued at the Bar, 
1. If an Infant, and other Executors of full Age, 
join in an Action, if the Infant ought to do it 
per Guardian. 2. If the Infant ought to be ad- 
mitted, and the Suit only in the Name of thoſe 
of full Age: And the Court being divided, de- 
livered their Opinions ſeverally, but Judgment 


was given that the Defendant Reſpondeat ouſter, 


Lev. 1 part 299. Foxwiſt v. Tremaine. | 
Debt upon Obligation conditioned to _w_ 
form an Award, and upon Demurrer the Caſe 
was ſuch, the Plaintiff as Executor, and the 
Defendant, ſubmit all Controverſies, &. The 
Atbitrators award, That the Deſendant ſhould 
pay to the Plaintiff 300 J. A Creditor of the 
Teſtator attached it in the Hands of the Deſen- 
dant, as the Debt of the Teſtator; and if it 
I were 
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the Queſtion: For it was agreed, That it ſhould 
be Aſſets in the Hands of the Plaintiff when he 
recovered it, the Submiſſion of the Plaintiff being 
only as Executor : And after Argument it was 
agreed, That the Sum awarded was not attach. 
able in the Hands of the Defendant. Lev. 1 part 
306. Horſey v. Turges. ö te 
Reſolved, That a Conviction being of the 
Teſtator, he might not have Heir or Aflign of 
that Land, but the Damages ſhould be reco. 
vered by the Executors, although they are not 
named in the Covenant, for they repreſent the 
Perſon of the Teſtator. Lev. 2 Rep. 26. Lucy v. 
Levington. | "4 | 
Covenant againſt Vanlore, and all claiming 
under him, one claimed under him by Act of 
Parliament made aſter the Covenant. Lev. 2 

part 26. Lucy v. Levington. | 
Aſſumpſit by the Plaintiff, an Attorney of the 
Court, by Original, and declared n propria 
Perſona, upon his Privilege ſecundum conſuetudi. 
nem Curie ; the Defendant pleaded a Recogni. 
zance not fatisfied, and alſo a Judgment in 
Debt for 5000 J. upon a Goldſmith's Note, to 
be paid with Intereſt upon Demand, and it was 
not paid till ſuch a Time aſter; and the Intereſt 
amounting to 1700 J. the Judgment againſt him 
was for 6700/7. and that he had not Allets be- 
vond 40 J. chargeable to this Recognizance and 
RE ; and upon Demurrer the Plaintiff had 
Judgment per tot Cur', 1. The Declaration was 
ill, declaring by Privilege upon Original; for 
the Privilege of Atcorneys is in Suits by Bill, but 
when they ſue by Original, they ought to de- 
Clare as other Perſons in common Terms; = 
| that 


were attachable as the Debt of the Teſtator, was 
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that is only Form, and remedied by the general 
Demurrer. But 24h), The Plea is ill, pleading a 
Judgment for Intereſt, which is a Devaſfavit to 
permit it to run in Arrear, and then ſuffer Judg- 
ment for it; and Want of Aſſets to pay it before 
it incur by the Adminiſtrator, ſhall not be in- 
tended, not being exprefly pleaded. Lev. 2 part 
40. Seaman v. Dee, Adminiſtrator de Everard. 

A. and B. were bound jointly and ſeverally to 
C. A. made D; his Executor, and died; D. made 
C. the Plaintiff, the Obligee, his Executor, and 
died. C. the Obligee, brought Debt upon this 
Ooligation againſt B. who pleaded that A. made 
D. his Executor, who made the Plaintiff his 
Executor, and that the Plaintiff hath admini- 
ſtred the Goods of A. but ſaith not to the Value 
of the Debt, nor to what Value, but generall 
that he hath adminiſtred the Goods; upon whi 
the Plaintiff demurred, and had Judgment: For 
the Obligation being joint and ſeveral, although 
that one of the Obligors ſhall be diſcharged in 
this Manner, yet the Obligee may fue the other, 
if he hath not obtained full Satisfaction by the 
Adminiſtration. Lev. 2 part 74. Cock v. Croſſe, 

Debt for Rent, and laid the Action in Lon- 
don, ſuppoſing the Leaſe to be made there of 
Lands in Oxfordſhire, and that Leſſee enter'd 
and died, and the Defendant enter'd as Execu- 
tor, and brought the Action in the Debet and De. 
tinet and upon Demurrer upon the Declaration, 


Judgment agaioſt the Plaintiff: For although that 


the Defendant. is ſued as Executor, he is charged 
as Aſſignee in the Debet and Detinet upon the Pri- 
vicy of the Eſtate, not upon the Privity of Con- 
tract ; and thie Action ought to be brought where 
the Land lieth. Lov. 2 part 80, Coxmel v. Liſſet. 
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Before Hale, at the Guild-ball, before the end 
of the Term, an Executor waſted the Goods of 
the Teſtator, and died; leaving Aſſets, and the 
Defendant his Executot; and if he ſhall be char. 


In forthe Aſſets, was the Queſtion 3 and Hale 


Id it a perſonal Wrong, which died wich him 


that did it ; but upon the Importunity of Saunders, 
of- Council for the Plaintiff, he permitted it to 
be found; Specially; and in another Term, it 
was judged: according to the Opinion of Hale, 
er tot Cur, Lev. 2 part 110. Brown v. Collins, 
But in the Caſe of an Executor of his own 
Wrong, it was adjudged contrary. Lev. 2 part 
133. Aſftry v. Nevit. e 
Error of a Judgment is Aſſampſit againſt the 
Deſendant and Executor, the Plaintiff declared, 
That whereas the Teſtator was indebted to him, 
the Defendant aſſumed; that the Plaintiff had, at 
the Requeſt of the Defendant, accompted with 
him, upon which he was ſo much in Artear ; the 
Defendant then promiſed to pay it; the Plaintiff 
there had Judgment de propriis bonis of the Exe- 
cutor, and aſſigned it for Error; but reſolved it 
to be no Error: For the Plaintiff was not bound 
to accompt with the Executor; and he did it at 
the-Requeſt of the Executor: And by Hale, Al- 
though that a bare Account will not bind an Exe- 
cutor to pay de boni, propriis, yet a Promiſe upon 
Conſideration of Forbearance would, and the 
Caſe here is all one; for it ought to be intended 


that an expreſs Requeſt was made to accompt, 


and upon that an expreſs Promiſe to pay; other- 
wiſe the Evidence would have maintained the De- 
claration; upon which che Judgment was affirmed 
per tout le Court. Lev. 2 part 122, Hawes v. Smith. 
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Executo2s. 
Debt upon Obligation againſt Baron and Feme 
Executors 3 and count upon 2 Devaſtevit 
themz and upon Demurrer, Judgment agai 
the Plaintiff. 1. That the Feme-covert may not 
commit Waſte during the Coverture, although 
that the Waſte of the Husband ſhall charge her if 
ſhe ſurvive, according to Beaumont and Long's 
Caſe, and 1 Cro. Mounſon and Bourn's Caſe. 2. They 
may not bring this Action otherwiſe than they 
have done; ſcil. In Debt upon judgment, but 
in Debt upon Obligation; and between Eaſt v. 
Withers, it was adjudged, That Debt doth not lie 
upon an Ohligation againſt an Executor counting 
of 7 Devaſtavit. Leu. 2 part 145. Horſey v. Da- 
niel. 7 6-0 

Debt upon an Obligation againſt the Defen- 
dant, as Executor; and count upon a'Devaſtavit ; 
the Defendant pleaded ſeveral Judgments, and 
that he had not Aſſets above 5; J. chargeable to the 
Judgments, and not ſufficient to ſatisfy them; up- 
which the Plaintiff demurred, and upon Argu- 


” 


ment for the Defendant; for the Action in the 


De vaſtavit againit an Executor upon an Obliga- 
tion doth not lie; although that in an Action up- 


ona judgment, and count of a Devaſtavit, it well 


lieth ; upon which the Plaintiff prayed Leave to 
diſcontinue, - and had it. Lev, 2 part 209. Ent 
Judgment againſt Baron and Feme Executors, 
uod recuperent debitum de. bonis, otnitting Teft a- 
toris, and Damages de -bonis ie Baron propriis, In 
Debt upon this Judgment, declaring of a Devaſta- 
vit, it was reſolved, That although the firſt Judg- 
ment is ill, yet it is good to maintain this Action 
till it be reverſed,; for the Advantage of the 
Error ſhall not take ſo long as it remains _ 
| verſed, 
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Exetutoꝛs. 
verſed. But 24h, It was adjudged that this Action 


lieth not; for although that the Wife, if ſhe ſur. 


vive, ſhall be charged for the Waſte committed 


by her Husband, yet ſhe ſhall not be charged for 


the Coſts recovered againſt the Husband 4 
bonis propriis; for which, upon Demurrer, Judg. 


ment for the Defendant. Lev. 2 part 161. Hor. 


ey v. Daniel. * 

Aſſumpſit, and declared that the Defendant ac- 
counted with him, being Executor to FJ. S. as 
Executor, upon which Accompt ſo much was due, 
and he promiſed to pay it; and upon Non Af. 
ſumpfit the Plaintiff was nonſuited, and the Que 
ſtion was, If he ſhould pay Coſts ? And Wide held, 
That he ought to pay Coſts, becauſe he did not 
fue as Executor, nor produced the Teſtament, 
but founded the Action upon an Accompt with 
himſelf. Rain ford, Chief Juſtice, Twiſden and 
Jones contra; ſor the Action is in the Right of his 
Executorſhip, and the Money to be recovered 
ſhould be Aſſets; and they gave Judgment accord. 
ingly. Lev. 2 part 165. Bull v. Palmer, 

Scire facias upon a Judgment againſt the De- 
fendant, and alledged, That he had waſted the 
Goods, and diſpoſed and converted them to his 
own Uſe. Iflue Non Devaſt avit vendidit ſeu in 
uſum ſuum proprium convertit, Special Verdict 
found, That one A. was liable to an Action of 
Trover to the Deſendant for Goods of the In- 
teſtate; and that after Action brought the De- 


ſendant and 4. came to an Agreement by Ar. 


ticles, That the Detendant ſhould pay to him a 
Sum at ſuch a Day, yet to come, Er fi, ec, And 
it was argued by Eyre tor the Plaintiff, that the 
Defendant, by Acceptance of new Security for 
Payment of the Money to himſelf, had extin- 
SITS guiſhed 


* 


9 


Erecutors. © 
guiſhed the old Right, as if he had accepted an 
Obligation for a Debt due by Contract, and 


hath not yet received the Money ; for the new 
Security is as Payment to him. Nelverton 10. To 
which it was anſwered by Pollexfen, That it could 


N Wrong, but hath taken the beſt Means that he 
might for to ſecure the Eſtate ; and it is not like 
0 the Caſe of an Obligation taken for a Sum due by 
3 W ſimple Contract; for there is a Debt certain, 
& here are only Damages to be recovered in the 
ſe Diſcretion of the Jury, which are made certain 
& by the Articles, but are not Aſſets in his Hands 
d, Wl till the Money received, Curia, It is not a Deva- 
ot vit: But after, by Sir Thomas Tones, It is a 
nt, Wl Diſpoſal or Vendition, and Converſion to his 
i W Uſe, by the Acceptance of a new Security, by 
which he hath diſcharged che antient Right to 
his Wl the Goods; and fo it is u a Sale of them, and 
Aﬀets preſently, although that by his Act the 
Money is not payable to him till a Day to come; 
to which ſome of the other Juſtices ſeemed to 
incline, but it was adjourned ; and alter, at ano- 
ther Day, the next Term, all the Juſtices agreed, 
That it was a Diſpoſition by him, and judgment 
was given for the Plaintiff per tout le Court. Lev, 
2 part 189, Norden v. Leit. 
Debt againft the Defendant as Executrix to 
ber Husband; the Defendant imparled, and then 


inteſtate, and Adminiſtration was committed to 
her, Abſq; hoc, that ſhe is Executrix, or at any 
time adminiſtred as Executrix. Upon which 
the Flaintiff demurred; and it was ſaid for the 
Plaintiff, That this Plea is no other than a Miſ- 

6. nomer, 


thereby hath made himſelf ſubject, although he 


not be a Dewvaſtavit, for he hath not done any 


pleaded Actio non, becauſe that her Husband died 


357 
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therefore is nqt pleadable after general Impar. 
lance; and it is not like to a Plea of ne unque Exe- 
cutor, Which totally eſtrangeth him from the Te. 
ſtxcorz here ſhe admits her ſelf chargeable to the 
Action, but in other manner, ſcil. as Adminiſtra. 
trix, To which it was anſwered by the Defen: 
dant, That although that this Plea doth not go 
to the Right of Action, yet it is to the Action of 
the Writ, as R«binſon's Caſe, 5 Co. And it is a 
Bar to the Plaintiff, fo that he ſhall not at a 
time charge the Defendant as Executrix; and fo 
it is more than in Abatement ; although that it is 
no Bar to the Right, when the Plaintiff will 
charge the Defendant, as he ought to have Admi. 
niſtred; but Per Cur”, This Plea is only in Abate- 
ment, and therefore not pleadable, as here; after 
general lmparlance ; for which they gave Jude- 
ment for the Plaintiff Similis Caſus & Similt 
judicium eodem tempore inter Howley . Sibh, 
„ Lev. 2 part 190. Gramwel v. Sibly, _ | 
= | Where one of the Executors is an Infant, and 
may not prove the Will, Adminiſtration durante 
ſua. minori e/Etate, may be granted to the other, 
who ſhall bring the Action fole ; and it is not in- 
conſiſtent that he ſhall have the Adminiftration in 
ſuch Caſe ; for that it is not granted as upon one 
dying Inteſtate, for the Will is proved, but enables 
him to ſue alone, becauſe that the other is not 
capable to prove the Teſtament, and fo not to 
join with him, and he may not ſue alone; and 
Hatton and Mas als Cale was cited, which i 
entred.in B. R Mich. 1 Car. 2. Rot. 703. the 
Roll oi which was then brought in Court, where 
appeared to be fo adjudged ; bur where both 
Executors are at ſull Age, there, although that 7 
| | 
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Will be proved by one alone; the Action is to 


be brought in both their Names. Lev. 2 part 240. 
Colborne v Vriglt. M 

Upon general Pleading, Rien per Diſcent, a 
Reverſion in Fee upon aa Eſtate Tail is not 
2 * the Heir. Lev. 3 part 287. Kellowe v. 


Debt for Rent made by. the Plaintiff to 1 8. 
who made F. D. Executor, ho aſſigned the Term 
to the Defendant; the Defendant pleaded, That 
before any Rent Atrear, he aſſigned the Term 


to J. G. and did nat plead Notice of it, nor Ac- 


ceptance of the Rent from him by the Plaintiff; 


whereupon the Plaintiff demurted: And it was ad- 


jadged for the Plaintiff, by Polexfen, Chief Ju- 
tice, and Noleny Juſtice, contra Powel, Juſtice, 
who held, That the Privity of the Contract be- 


ing altered by the Aſfignment of the Executor 


before the Rent due, and alſo the Privity of E. 


Executor, nothing remained whereupon to main- 
tain the Action. Polle fen, Chief Juſtice, and 
Rokesby-held;: That till Notice of the Aſſignment 
it was no Compleat: r N to deſtroy the 
Privitive Eſtate, but till Notice he remained Te- 


nant as to the Payment of the Rent: As in the 


Caſe of Lord and Tenant; if the Tenant make 
a Feoffment, yet he remains Tenant as to the 
Avowry, till Notice of the Feoffment and Tender 
of Arrears. - Lew. 3 part 295: Tongue v. Pitcher, 


Executor of his own Wrong may be of a 


Term, and ſhall be charged in Waſte. Lv. 3 
part 35. Major & Com de Norwich, v. Fobnſon. | 
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Executoꝛs. 
Aſumpſit againſt the Defendant, Executor of 
Malwin; the Defendant pleaded an Obligation 


of 401. enter'd into by the Teſtator. yet unpaid, 
and no Aſſets beyond 15 which were not ſuf- 
a 


ficient to ſatisfy the aforeſaid Debt. The Plaintiff 
replied, That the Obligation was condition'd to 
pay 20 l. at a Day yet to come; and upon De- 
murref, Judzment for the Defendant : Becauſe the 
Plaintiff did not fay in his Replication, That 
the Defendant had Aſſets ara to pay the 201, 
for if he had not, he was oblig d to pay the Plain- 
tiff the Debt upon Contract, before the Debt 
due upon Obligation at a Day yet to come. Lev, 
3 part 57. Lemun v. Folke. : 
Aſumpſit, as Aﬀignee of Commiſſioners of 
Bankrupt, ſcil Staly a Goldſmith; where upon 
Non Aſſumpſit, a Special Verdict. The Caſe was, 
"That Staly being indebted to Malter in x000 J. upon 
Judgment, and to divers other Perſons, particu- 
farly to one Clark 10001. who died and made 
one Crew his Executor; Crew ſued a Bill of 
Middleſex againſt -Staly, Nov. 6. which was be- 
fore the Probate of the Will, that not being till 
the 18th of Nov. Staly was arreſted before the 
Probate, /cil. the 8th of Now; Staly paid the 10001, 
to Walter; but if the Payment was before the Pro- 
bate, or after appeared not, but it was upon the 
ſame Day; and after that a Commiſſion of Bank- 
bo is ſued againſt Stah, and the Commiſſioners 
aſſigned this 1000 J. paid'to Valter, to the Plain- 
tiff, as paft of the Eſtate of Sta). And in this 
Caſe divers Points were, in which the Court did 
not unanimouſly agree; but in one they all agreed, 
ſeil. That the Arreſt of Staly by the Executor, be 
ſore the Probate, was not legal as to Walter, 
and then Staſy could not become Bankrupt 8 
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8th of Nv. when the Arreſt was made, to Walter ; 


ſo that the Payment made to Walter: was good. 
They agreed, That between the Parties, that is; 


between Cee, and Staly, the Bill of Middleſex, 
and the Arreſt upon it before the Probate; was 


made good by the Probate aſtet, according to 
Rolle, Executor 917. Executot ſued a Writ, aut 
arreſts a Man before Probate, and afterwards 
wed. the Will, all is made good between them, 
ing Parties: But in the Caſe here it {hall not 
E à third Perſon; Valter, to make t 
ay ment to him ill, which had been good, if 
had not been for this Arreſt; which in rei veri- 
tate cannot be good before the Probate, although 


that between' the Parties it is good by Relation. 


Note, That the Words of the Statute are, That 


a Man arteſted, and in Priſon fix Months, ſhall 


be a Bankrupt from the Time of the firſt Arreſt 


and here Staly was arreſted the 8th of Nov. a 


lay in Priſon fx Months. Vide Raymond, 3778. 
Error of this Judgment, and the Judgment affirm- 
ed. 1 Femr. 370. Lev. 3 part 57, Duncomb v. 


* * 


Walter, © f 


Trover by an Adminiſtrator; and Count, that 
he himſelf was poſſeſſed of the Goods and loſt 


them, and the Deſendant converted them; and 


upon Non Cul Verdict for the Defendant; and 
the Queſtion was, If the Plaintiff ſhould pay Cofts? 
For it was objected by Seis, Serjeant, That the 
Action being of his own' Poſſeflion, it is not ne- 
ceſſary to name an Adminiſtrator; and he cited 
Atky and Herd's Cafes, 1 Cro, where, in ſuch a 
Caſe, the Plaintiff paid Coſts: But on the other 
Part were cited Peacocks Cale 5 where, in Ra- 
viſhment 4 Gard by an Executor, of a Raviſh- 
ment in his own Time, the !Plaintiff being non- 
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fuit paid the Coſts. And Bull and Palmer's Caſe, 
2 Car. 2. B. R. Aſſumpſit by an Executor 
upon infimul computaſſer with him for Debt due to 
the Teſtator, the Executor nonſuit paid no Coſts; 
and now per tout le Court, The Plaintiff ſhall pay 
no Coſts, for all is in the Right of the Inteſtate, 
although that the Thing was done in the time of 
the Adminiſtrator, and the Damages and Coſts 
recovered or loſt ſhould be upon the Account of 
the Teſtator. Lev, 3 part 69. Maſon v. Fackſon, 
Debt for Rent upon a Leaſe parol for three 
Years, from the 28th of Sept. 1685. rendring 901. 
per An. Rent; and for 2701, Rent due Mich. 1688. 
was an Action brought, after the Term ended, 
againſt the Defeadant, Executor of the Leſſee, 
who pleaded an Obligation entred into by the 
Teſtator, that he had not Aſſets: ultra 5 l. which 
are not lufficient to {atisfy the Debt upon the Ob- 
ligation; che Plaintiff demurred, and the Que- 
ſtion was, If this Rent upon Leaſe parol, and 
the Term ended, be pay able before the Debt up- 
on Obligation? And it was argued for the Plain- 
tiff, that the Rent being due upon real Contract, 
although it be by Parol, is of a more high Na- 
ture than the Obligation: But by the Deſendant 
it was ſaid, That the Term being ended, the 
Arrears are become mecely perſonal ; otherwileit 
had been, perhaps, if che Leaſe had remained in 
Eſſe, becauſe then the Plaintiff might have di- 
ſtrained for it. The Authority cited was, Style 2. 
Gt. 38 Rol. 1. Abr. 927. Lit, S. num. 2 & 3 
11 H, 4. 79.6. 13 H. 4. 9. none of which come 
diceQly ; nor is there any Authority to be found 
in the Books direct in this Caſe. Quod Cur Ad. 
mirabat being a Caſe which often happened. Pol. 


lexfen, Juſtice, inclined for the Plaintiff; for he 
- 
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Defendant could not wage his Law. which pro- 


ved it to be merely perſonal. © Powel, Juſtice, in- 
clined to the Difference, where the Leaſe parol is 


determined or not, & adjournat', But afterwards a 
judgment was given per tet Cur. Upon which a 


Writ of Error was immediately brought in B. R. 
& in Trin 3 V & M. the Judgment was affirmed 
per Holt, Chief Juſtice, and tout le Court; who 
held, That the Contract remained in the Realty, 
notwithſtanding the Term was determined. Pem. 
berton for the Plaintiff, Lewinz for the Defendant. 
Lev. 3 part 267, Newport v. Godfrey. 

Debt upon Obligation againſt Baron and Feme, 
as the Feme was Heir to Bofock. The Deten- 
dant pleaded in Abatement another Action de- 
pending againſt the Husband, and others, 
Executors of Boffock. The Plaintiff 1 
and it was argued for the Defendant, That the 
Plea was good; for admit that the Plaintiff might 
charge the Heir or Executor at his Election, or 
both ſeverally, and recover Part againſt one, and 
the Reſidue againſt the other, yet he might not 
charge one and the ſame Perſon as Heir, and alſo 
as Executor at the ſame Time; for by that 
Means be might have two Judgments at the fame 
Time for the ſame Thing, for which the Deten- 
dant could not have any Remedy by Audita que- 
rela ; far he might not alledze it for Relief in 
Audita querela, dean he might have pleaded 
it in Abatement, But where an Action is againſt 
one Perſon as Heir, and another Action againſt 
another Perfon as Executor, and he hath two 
Judgments, and after that he hath levied the 


Debt upon one, he endeavoureth to levy it again 


upon the other; he ſhall be aided by Audita que- 


rela, becauſe that he could not have pleaded * 
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in Abatement; and of ſuch Opinion was Poles. 
fen, Chief Juſtice, upon the firſt Argument in 
that Term, but Powel, Juſtice, contra. For being 
one and the ſame Perſon, repreſenting as well 
the Heir as the Executor, it is all one as if 
it was in divers Perſons. Rokesby then ſilent; 
but "afterwards, in another Term, Pollexfen being 
dead, Judgment was, given by Powel and Rokesby, 
Juſtices, that the Defendant. Re/pondear ouſter. Lev. 
3 part 303. Hait v. Langham. 1 
P Debt againſt Executors of Boſtock. upon the 
Obligation ſupra, Langham pleaded in Abatement 
another Action depending againſt him, and his 
'  Wite, as ſhe was Heir; the Plaintiff demurred, 
and the Judges differed in Opinion «t ſupra. Ad- 
je. ulterius arguend', Vide 36 E. 3, 36, 38. Two 
rits brought for the ſame Thing, each pleaded 


\ 
. 


* 


1 Abatement to the other, and both abated, The 
AK mare; H. 6. 51. and 39 H. 6. 38. and 
Co. 5. Sparry's Caſe, The Reafan of the Abate- 
ment. of the Writs was not only becauſe he ſhall 
not be twice charged, but that he ſhall not be 
twice vexed for the ſame Debt. And that the 
Obligee might charge the Heir or Executor at his 
Election, or both, if the one hath not ſufficient. 
Vide 1 And, Pl. 13. The Heic charged, although 
the Executor had Aſſets. Fix. Execution, 163. 
wg 19 R. 2. Dyer 204. In Debt againſt the 
Heir, no Plea that the Executor hath Aſſets, but 
tothe contrary. H. 4. 2. Debtlieth not again 
the Heir until the Sheriff return'd that the Exe. 
cutor hath no Aſſets; and Co. 2. Inf. 233. and 
7 E. 4. 13. 4. Opinion that Debt lieth not againſt 
the Heir it the Executor hath Aſſets. And after 
wards Judgment was given in the Caſe above, 4 
. Reſponder ouſter, Leu. 3 part 334. Haight d. 
Langbam, Hall, &c. Executors de Boſtock. Debt 
$44 | S8 > £% | ; 
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Debt upon Obligation, the Defendant pleaded. 
8 a Judgment againſt him as Executor upon an Ob- 
N ligation. of the Teſtator, but did not conclude : 


f out patet per Recordum, and pleaded. divers other 
1 . well; and that he had fully admini- 


ſtred, Omnia bone Teſtatoris preter 10's, which are 
x7; charged with the faid Judgments, and not ſuffi- 
18 cient to anſwer them. The Plaintiff replied, Pro-. 
| teſtando, That all the Judgments were had by. 
2 Fraud, for Plea ſaith, that the Day of the Writ 
he there was not more than 100 l. due upon all the 
Judgments; and that the Defendant then had A, 
h ſ.rs ſufficient. to ſatisfie the Judgmenes, and alſo. 
> MW the Plaintiff his Debt, and that he permitted the 
i Judgment to remain in Force to defraud him; 
upon which the Defendant demurred generally, 
led and now it was reſolved by the Court ; Firlt, 
he That the general Pleading of Aſſets ſufficient to ſa- 
tifie all the Judgments and the Plaintiff, is good: 
But then, Secondly, The material Part of the 
* Plea is the Aſſets, and ſor that no Venue is laid 
where he hath Aſſets, as it ought, And there- 
he fore the Aſſets is not triable, and that is an in- 
Ne curable Fault. But then, Thirdly, It was object- 
| ed that the Plea. was ill, not concluding, prove: 
= patet per Recordum of the firſt Judgment. To 
8 which it was anſwered, That the Fault of it is no 
other than a Default of Trial by the Record, 
6 which is paſt over by tlie Replication which hath 
11 admitted all the Judgments ; but that the Deſen- 
; dane hath Aſſets ultra to ſatisſie them, which is 
2 no mote than the Omiſſion of à Venue for Trial 
in by the Country, which is always cured by the 
i Pleading other Matter over to be tried, which 
12 is Aſſets here, and of that Cur? adviſare vult: But : 
Jen Aa4 alter 
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Executors. | 
after ruled it accordingly. Levinx 3 part 311, 
Knighton v. Morton Executor. | 
But upon Obligation againſt an Executor: The 
Defendant pleaded ſeveral Judgments obtained a- 
gainſt him upon ſeveral Obligations made by the 
Teſtator, and that he had not Aſſets ultra, Ce. 
The Plaintiff replied, That as to an Obligation 
of 200 J. it was upon Condition to pay 100 l. 
and ſo to all the others ſeverally; and that the De · 
fendant had Aſſets to pay the Plaintiff & altra to 
to ſatisſie the ſaid leſſer Sums, ſcil. at ſuch a Place. 
The Deſendant rejoyned, That he had not Aſſets 
ultra to ſatisfie the Debts and Judgment in his 
Plea, Upon which the Plaintiff demurred Spe. 


cially, becauſe the Rejoinder did not directiy 


anſwer the Replication, but ambiguouſly : And 
now it was argued by Pemberton, That the De- 
ſendant ovght to have joined, only that he had 
not Aſſets ultra to ſatisfie the ſaid leſſer Sums, and 
not to make the Penalties in the Judgments Parcel 
of the Iſſue; for if he had Aſſets ultra the leſſer 
Sums, he oughe to pay the Plaintiff, To which 
it was anſwered, and reſolved by the whole 
Court, That the Rejoinder was good, for the 
Penalties are legal and due Debts till they are 
ſatisfied, under which he might defend himſelf a- 
gainſt other Actions; for although that in Equity 
and Conſcience the leſſer Sums were only due, 
yet perhaps the Plainciffs in them will not ac- 
cept the leſſer Sums in Satisfaction of the Judg- 
ments without Suit in Equity ; and if they would, 
or offer to accept the leſſer Sums, and the Defen- 
dam will not pay them, the Plaintiff may help 
himſelf by another manner of Pleading, ſcil. That 
the Plaintiff would, and offered to accept 155 
in | er 
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Executors, 

lefſer Sums, and the Defendant would not pay 
them, but kept the Judgments on Foot by Fraud 
and Covin; and fo upon the Iſſue of Fraud and 
Covin, the Plaintiff by giving in Evidence, ſuch 
Matter that ſhould ſerve him to avoid the Penal. 
ties; but he may not aid himſelf by ſuch general 
Manner of Pleading, as it is in this Cafe at Bar, 
for which Judgment was given for the Defendant 
per tout le Court. Scil, Treby, Nevil, Powel and 
Roketby. But then it was prayed by the Plaintiff, 
That he might alſo replead, which was granted 
to him by the Court, upon Condition, That 
the Defendant might alſo replead in Bar, and 
lead more n= EF if he had any to plead, 
t ou otherwiſe. Levinx 3 part 368. Thompſon 
v. Hunt. ad | 
Scire Facias againſt the Defendant Executor of 
7 S. upon a Decree in the Exchequer againſt 
S. for Money. The Defendant pleaded, That 
the Teſtator was indebted to him upon Obligati- 
on, 'and that he had paid himſelf before the Scire 
Facias brought, or Notice of the Decree. This 
Cafe having been heard before, was pg. Of 
Lechmere and Turton, Barons, againſt Baron Powel, 
That it was not any Bar. And now upon te- 
hearing beſore all the Barons, Arkins, Chief Ba- 
ron, ' agreed with Lechmere and Turton contra 
Powel, That it was not any Bar. And that a 
Decree in Equity doth oblige Executors, in equal 
Degree at leaſt, with a Judgment at Common 
Law. Lewvinz 3 part 355. Shafto. v. Powel in 


Scaccario, | 


Aſumpſit lieth for Executors for a Copyhold 


Fine fer by the Teſtator. Levinz. 3 part 261. 
Shttleworch v. Garnet. 
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Exetutoi. 
In Action upon the Caſe for calling a Perſon of 


Quality #ore, by which ſhe loſt her Marriage: 


It was rul'd upon Motion, That the Defendant 


ſhould find Special Bail, although. that generally 


in Actions for. words no Special Bail ought to be. 
Yet for the Circumſtances of the Caſe the Court 
might compel the Defendant to find Special Bail 
and fo in Caſe againſt Executors, although that 
they ſhall. not find. Bail in ordinary Caſes, yet in 
Special Caſes they ſhall find Bail, as if it appear 


that they have waſted the Goods, Cc. Levinz, 3 


part 39. 


N : 
Aſſumpſit, That whereas Saunders was indebted 


to divers Perſons, and the Plaintiff bound for 
him, and forced to pay them; the Defendant, 
Executor of Saunders, in Conſideration that the 
Plaintiff would ſorbear to ſue him for the Mo- 


ney, promiſed to pay him; aſter Verdict for the 


Plaintiff upon Non Aſſumpſit, it was moved in Ar. 
reſt of Judgment, That here is no Conſideration, 
for it doth not appear that Saunders had promiſed 
or was obliged to fave him harmleſs ; and Borden 
and Thin's Caſe, Telv. 40. and, Smith and Fobn's 
Caſe, Owen 132. were cited. But per Cur", It 
was Equity, that Saunders ſhould fave the Plaintiff 
harmleſs, and Suit in Equity is a Suit; or per- 
haps he might be charged per plegiis acquietandi,, 
and therefore they held the Conlideration good, 


and gave Judgment for the Plaintiff, Ny, cauſ 


die Lune prox, &c. Levinz 1 part 71. Scot. v. 
Step benſon. 
Aſumpſit againſt two Executors upon the Pro- 
miſe of the Teſtator, Iſſue Non Aſſumpſit; one 
Executor died, which is ſuggeſted upon the Roll, 


and the Trial * againſt the other, and Ver- 


dict ſor the Plain 


; and in Arreſt of Judgment 
| | it 
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it was moved by Tones, That the Bill was abated. 
by the Death of one in Caſes of Contract, o- 
therwiſe in Caſes of Treipals. 50 E. 3. 7. 
40 E. 3. 26. b. Fiz. Brief 263, 344. and Plowd.” 
Com. 186. b. In Caſe of Executors ſued upon Con- 
tract, the Death of one doth abate the Writ. But 
of that, in Caſe of Executors, the Court at firſt 
doubted; but at another Day, having ſeen the 
Caſe in Plowd, Com. 186. Woodward v. Davies, 
which is direct in the Point, they reſolved the 
Writ ſhould abate, and the Judgment ſtay d. Le- 
vinx 1 part 165. Wirral. v. Brand. 
Debt for Rent by the Heir upon a Leaſe by the 
Anceſtor rendring Rent to him, his Executors and 
Aſſigns, during the Term; and upon Demutrer 
the Queſtion was, If the Heir might maintain A- 
ction of Debt upon this Leaſe ? And it was argu- 


ed for the Defendant, That the Action lieth not 


by the Heir, he not being mentiond in the Reſer- 
vation, but by the Death of the Letlor the Rent 
determined; for which they cited Owen 9. Rich- 
mond v. Butler, Latch 44, 255, 264. Sury v. Cole, 
But econtra were cited for the Plaintiff, Paſcb. 22 


” 


Fac. Rot. 92. Sury v. Cole and Hill, 20 Fac. Rot. 


177. Sury v. Browne, Both adjudged, That the 


Rent continued againſt that which is reported in 
Rolle and Latch, in theſe very Caſes. Hale Chief 
Juſtice; The Rent being reſerved to him, his Exe- 
cutors and Aſſigns, ſhall continue after the Death 
of the Leſſor, and ſhall go to the Heir by the ap- 
parent Intent that it ſhould endure after the Death 
of the Leſſor, for orherwile it could not go to the 
Executor, and that without the Words during the 
Term; otherwiſe where the Rent is reſerved to 
him, or to him and his Aſſigus. And at another 
day afterwards, alter that the Cale had been 

of | twice 
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| Executors. 
twice argued by Jones and Hunt for the Plaintiff, 


and by Bigland and Winnington for the Defendant, 


Judgment was given for the Plaintiff. Levinz 2 
part 13. Sacheweral v. Frogat. | 

Aſſumpſi or 100 l. for Wares fold by the Plain- 
tiff, and one Witty, whom the Plaintiff ſurvived, 
The Defendant pleaded in Abatement, That the 
Plaintiff and Witry were Joint-Merchants, and 
that by the Law-Merchant there is not any Sur- 
vivor between them, and that Vitty made fuch a 
one his Executor, who hath adminiſtred, and is 
now living, not Party to the Suit as he ought. 
Upon which the Plaintiff demurred, and upon 
Conſideration of Co. Lit. 172, 182. and F. N. B. 
172. E. It was reſolved by the whole Court, That 
that Bill ſhould abate, Levinz, 2 part 188. Hal 
v. Huffam. r 

Debt in London againſt the Defendant as Heir, 
and it being removed in B. R. the Queſtion was, 
If he ſhould find Bail here, as he had done in the 
inferior Court of London, where they always 
compel Heirs and Executors to find Bail? Let 
of Executors there are Precedents where Execu- 
tors ſued there, and having found Bail there, 
were compelled to find Bail here upon Remoyal of 
the Cauſe: Bur no Precedent being ſhewn for 
finding of Bail by the Heir in ſuch Cafe. Per 
Cur? Special Bail was deny'd to be found in this 
Caſe ; and it was ſaid, That Kelynge and Hale had 
deny'd it in Caſes of Executors upon Removal of 
the Cauſe here. Levinx 2 part 204. Sir TFobn 
Lawrence verſus Blithe. 

Aſſumpfit by Hall and Wood, and his Wife Exe. 
cutrix of Whitley; and Count, that by the Law of 
Merchants there is not any Survivor, and that Hal 
and b Joint. Merchants were * 40 
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Ounces of Musk. and ſold it to the Defendant 
paying fo much per Ounce as they ſhould fell their 
other Musk, and that they fold the other at ſuch 
a Price, and that the Defendant had not paid, 
and declared alſo of another Promiſe made to the 
120 for 6p Death of the ＋ > mae 
erdict ſor t aintiff upon Non 4 „ 
was moved in Arreſt of Judgment, 1. That the 
Plaintiffs ought not to join but ſever for their 
Moieties, becauſe for the Executor the Action 
ought. to be in the Detinet only, and for the Sur- 
vivor in the Debet and Detinet. 2. The Executor 
himſelf ought not to join two Promiſes in one 
Action, of which one was made to the Teſtator, 
and the other to hĩmſelf; but Non allocatur. The 
Judgment is all one for the Plaintiff Executor and 
another, and ſhall be Aſſets ſtill in the Hands of 
the Executor. But a Man may not fue an Exe- 
cutor and another jointly; for the one is to be 
charged De bonis Teftators, the other De bone pro- 
pris. And Judgment was given for the Plaintiff. 
Levint 2 part 228. Hall, Oc. v. Huffam. * 
_ Aſſumpſit where Differences had been between 
the Plaintiff and Defendant, (but did not fay 
touching what thing the Differences were; ) _ 
m_ co the 22 . S. who — — 
upra Premiſſis, That the Deſendant paid to 
Plaintiff 30 J. in Satisfaction of all Sums due to 
him out of the Eſtate of one Wooly, Aſter Ver- 
dict for the Plaintiff Judgment was ſtay'd, and 
aſter divers Motions in that and other Terms, 
entred for the Deſendant; becauſe it appeared not 
that the Defendant is Executor, Adminiſtrator, or 
Truſtee for Woolly, nor that he had of it, or 
had ſubmitted upon the Behalf of himſelf, and fo 
no Conſideration to charge him for the ay 4 
N 008). 
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| And tha e Aitefted Teſtatots ES: due 
and legal forming of their Wills and Teſtaments, 
and Executors in the true and regular perform. 
ing of them; That we may be provided for all 
Events, we are to confider how Mens Eſtates are 
de adminiſtred or diſpoſed of, when there is 
no WilFor Teſtament made or declared by them, 
And this occaſionally induceth us to treat con. 
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\Diiniſtrator'i is he to whom the Ordinary 
; commits the Adminiſtration of the Goods 
of a dead Man for Default of an Executor; and 
an Action ſhall lie againſt him, and ſor him, a 
as for an Executor. And he ſhall be charged to 
* Value of the Goods of the dead Man, and 
no further, unleſs it be by his own falſe Plex, 
or prof waſting the Goods of the Dead. 
If the: Adminiſtrator. die, his Executors- are 
not Adminiſtrators, but it behoves the Ordinary 
to commie a new. Adminiſtration. And if a 
Stranger, that is not Adminiſtrator or Executor, 
take the Goods of the Dead, and adminiſter of 
his .]. Wrong, he ſhall be Charged, and ſued a 
an Executor in any ien ne againſt him. 
Terms 6 D 13010 
Ihe Ordinary ſhall u an Action for Goods 
taken out of his own 'Folleflion which were the 
Inteſtate's, but not thoſe taken out of the Poſſeſſi- 
on of the Inteſtate in his Life time; but the Ad- 
3 miniſtrator 


at £1. 
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Be Adminittratows. == 37 © 
: miniſtrator ſhall have ſuch Action for Goods taken "IR 
out of the Poſſeſſion of the Inteſtate. F. N. B. 203. 
The Procels herein is Attachment or Difringas, 
and if the Sheriff thereupon return Nibil, then he 
ſhall have Capias, Alias, Pluries, and Exigem, and 
ſo proceed to Outlawry againſt him. Ibid. 

"here Adminiſtration is granted by the infe-- 
rior Dioceſan, where there is Bona Notabilia, and 
after it is granted by the Archbiſhop,” or econtrs, 
how they ſhall operate together. 'Coke's 8 Rep. 
135. A Nedbms Caſdmemme. 

Adminiſtrator durante minore e Ætate, if he waſte 
Goods, ſhall be puniſhed as Executor of his o 


rr 


Wrong. enen " | 
If Adminiſtrator avers in his Declaration Ad- 
6 miniſtration granted to him at London, and the 
ty Letters of Adminiſtration bear Date in another 
s WM Place and County, the Plaine ſhall abate. Touch 
nd ſtone of Precedemts 195. Wine? 26-5 
2 An Executor hath Judgment to recover a Debt 
to due to the Teſtator, and dieth Inteſtate before 
nd Execution, and the Ordinary committeth the Ad- 
lea, miniſtration of the firſt Teſtator to one; the Ad- 
miniſtrator ſhall not ſue Execution upon that Re- 
covery; becauſe he deriveth his Intereſt, and re- 
| Pong the Perſon of the Teſtator, and ſo be- 
ore the Recovery. Co, 1 Rep. 96. Shelley's Caſe. 


tor, Letters of Adminiſtration obtained by Colluſi- 
r of W on are void, and ſhall not repeal a former Admi- 
d a Wl niſtration. Co. ö „ ke ae LON 

um. If an Adminiſtrator hath Judgment and dieth, 


his Executors cannot ſue Execution of that J. 


ment; for none ſhall have Execution of that Judg- 

the ment, but he who ſhall be ſubject to the Payment 

ſeſſi- of che Debts of the firſt Inteſtate, and that the 
Ad 


{aid Executors are not. And the INS 
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of an Executor Fang have rr 

gmens given for the Executors. Co, 5 Rep. 9. 
EFF 
Ik a Man Leaſe a Houſe and Land for. Years, 
with a Stock of Money, rendring Rent, and the 
Leſſee couenanteth for himſelf, his Executors, Ad- 
miniſtrators and Aſſigus, to deliver the Stock or 
Sum of Money at the end of the Term; yet the 
Aſſignee ſhall, not be charged with this Covenant: 
For although the Rent reſerved was increaſed in 
reſpect of the Stock or Sum, yet the Rent did 
not iſſue out of the Stock or Sum, but out of the 
Land only; and thereſore as to the Stock or Sum 
the Covenant is perſonal, and ſhall bind the Co- 
venantor, his Bxecutors and Adminiſtrators, but 
not his Aſſigns. Co. 5 Rep. 17. Spencers Caſe. 
And if a Man releaſe and after take Admini- 
ſtration it ſhall not bar him, ſor the Right of the 
Action was not in him at the Time of the Releaſe; 
but if an Executor releaſe before Probate, it {hal 
har him. Co. f. Rep. 28. Middlatons Cafe. 
An Adminiſtrator ſhall pay a Debt due by 
Bond beſore a Statute deſcazanced to petſorm Co- 
venants, which perhaps never were nor ever wil 
be broken. Ce 5 Rep. 28. - Harriſon's Caſe. 
Adminiſtration derante minore et ate ſhall ceaſe 
at 17 Nears f Age ; and if ſuch Adminiſtration 
be committed, the Executor being 17 Years of 
Age, it. is void. Ce. 5. Rep. ag. Piggots Caſe. 

Adminiſtrator durante minore tati cannot (ell 
any Goods, of che Deceaſed, it it be not for ne- 
ceſſity tor Pay ment oſ his Debt, or Bona periturs; 
for he hath his Office of Adminiſtration pro Bow 
& Commodo of the Inſant, and ſuch Adminiſtrs 
tion , doth ceaſe at ihe Age of 17 Years of the In- 
ſant. And an Inſant Executor cannot aſſent to 2 
yy - 


| Legady, 


— 


acy, Ce. before the Age of 19 Years; and if 
the Infant within Age of 17 Years take Hul. 
band, if the Husband be of full Age the Admi- 
iſtration ſhall ceaſe.” © 

If the Metropolitan, pretending the Party de- 
ceaſed had Bona Notabilia in divers Dioceſſes, com · 
mit Adminiſtration, it is not void, but voidable 
by Sentence. But if an Ordinary of a Dioceſs 
commit Adminiſtration of Goods, when che Par- 
ty hath Bona Notabilia in divers Dioceſſes, ſuch 
Adminiſtration is meely void, as well to the 
Goods in his own Diocels as ii others. om ra 
29, 30. Princes Caſe. 

By Cuſtom of London, an Excouror or Admi. 
niſtrator is bound to pay Money due upon a Con- 
tract of the * as well as if it were by Ob- 
ligation. © Co. 5 Rep. 83. Snelling*s Caſe. 

Executors and Adminiſtrators ſhall have Att. 
ons of Debts lor all Rents Arrear in Life · time ol 
the Teſtator, and may alſo diſtrain for the ſame. 
See 32 H. 8. Wing. Abridgment, Renti, 1. 2, 3. 

When Adminiſtration is committed generally, 
Ratione minoris Ætatis, without any Reſtraint: or 
Limitation, there ſuch Leaſes made by bim are 
good. And ſuch Admioiſtrator ſhall Adti- 
on to recover Debts and Duties, Cc. for the Inte- 


reſt of Actions is in him; and he ſhall likewiſe be 


Gb. Actions Co. 6 Rep. 67. Sie A ITY 
U | 

Probate of Wilts, and confliiaing Adminiſtra. 
tors, originally did not belong to the Eccleſiaſti- 
cal Conuſance, but were given, to them of latter 
Times ; and therefore mon bur the P 
and granting Adminiftrationi”b e to t 
doth appertain to their Juriſdiction ; but „ 
of them is not IT, for char is gh 


Apminiſtrato2s. 
the Trial of the Common Law. And 21 E. 4. 50. 
it is holden, That if Lettets of Adminiſtration be 
denied, the Iſſue ſhall be, that the Ordinary did 
not commit Adminiſtration by his Letter, &c, 
For there it is ſaid; That Letters of Adminiſtra- 
tion may be forged. And ſoraſmuch as it is to 
be tried by Jury, and not by the Certificate of 
the Ordinary: Nor it needeth not that the Will 
or Adminiſtration be fnewed to enable the Plain- 
tiff to his Action, proved or granted by the Or- 
dinary himſelf, as m Caſe of Excommengement 
which is meerly ſpiritual, and originally belong- 
ed to the Juriſdiction of the Ordinary. But if the 
Teſtament be proved, or Adminiſtration granted 
by the Official or Commiſſary, or in fome Caſes 
by the Archdeacon, or other inferior Judges Ec. 
cleſiaſtical, who have lawſul Authority, in ſuch 
CP it is ſufficient in Law. Co. 9 Rep. 4.1. Henſloe's 


Where Executors of Executors, Adminiftrators, 
and the Heir after the Age of 14, ſhall have Ac- 
compt, See Co. 2 Inf. 404. | | 
If the Adminiſtrator give or ſell the Goods of 
the Inteſtate, and after the Adminiſtration is coun- 
termanded and granted to another, yet the Git 
or Sale is good, unleſs it be avoided for Covin b 
Stat. 13. Eliz., And if the Adminiſtrator 
waſte the Goods, and afterwards Adminiſtration 
is granted to another, yet any Creditor ſhall 
charge him in Debt. And if he plead the Admi- 
niltration committed to another, the other may 
reply, That before the ſecond Adminiſtration 
committed he had waſted the Goods, . Co. 
6 Rep. 18, 19. Packman's Caſe. | 

| There is a great Difference between an Admi. 
niſtration that was once lawful, and an Admini- 
ſtration that was never lawful. /Yide Ibid, There 
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| There is a Difference between a Sentence de. 


claratory, by which Letters of Adminiſtration are 
declared to be void 3 and a Sentence of Repeal, 


which allows them to be good till repealed. Co. 


1 Rep. 143. Dr. Drurie's Caſe. ? | 
Eccleſiaſtical Courts, ot other Perſon, to take 
but 1 s, for the Seal, Writing or Suing forth Ad. 
miniſtration to any Seaman dying in Pay of the 
Navy, unleſs he hath Goods of the Value of 200. 
upon Pain to forfeit 10 I. Star. 9 & 10 M. g. 
cap. 41, Waſh. Abridg. Stores 7. | 

A Term granted to the Uſe of a Feme Sole, 
ſhe dies, her Adminiſtrator and not her Husband 


ſhall have it. Co. 4. Inf. 87. 


There be divers kinds of Inteſtates; one that 
makes no Will at all, another that maketh a Will 
and Executors; and they reſuſe, in this Caſe he 
dyeth quaſi Inteftatus, aud juſtly did the Law in 
this Caſe appoint the Ordinary; for the Law pre- 
ſumed, That he who had the Care of his Soul in 
his Life-time, would, aſter his Death, have Care 
of his temporal Goods to ſee them well diſpoſed 
of. Co. 2 Inſt, 397. | , | 

Ordinarius in Law, in the common Senſe, ſig- 
nifieth a Biſhop, or he or they that have Ordina- 
ry Juriſdiction ;-and is derived 4 Ordine, to put 
him in Mind of his Duty and Place. 

If the Ordinary take Goods of che Inteſtate 
and die, yet his Executors or Adminiſtrators ſhall 
be pages in an Action of Debt. Yide Co. 2 Inf. 
397, 398. tO woo 

Probate of every Biſhop's Teſtament, oc 
granting Adminiſtration of his Goods, doth be- 
ong to the Archbiſhop, although he hath no 
Goods but within his * What 145 

2 | 


-Adminitiratows. 
for Probate of Teſtaments and Adminiſtrations, 
e e e 
HHoOrdinary Inferior grant Adminiſtration whilſt 
the Prerogative Adminiſtratien granted by the 
Archbiſhop is in Force, it is void ; For thetwo Ad. 
miniſttators cannot ſtand together, Co. 8 Rep, 
135. Sir Fobn Nedbam's Caſe. | 

The Ordinary hach not Power to give Autho. 
zity to another to ſell the Deceaſed's Goods, be. 
- cauſe he himſelf hath but an Authority ; and the 

Stat. ut. o 2. cap. 10. Bona deveniunt ad manus Or. 
uAnarii dif} that is, for the Good of the De- 

aeg. de ore | 


There are three kinds of Executors: The firſt 
appointed by Law, and therefore called lawiul, 
as the Biſhop or Ordinary. The ſecond appvint- 
ed by the Teſtator, and therefore called Tefta- 
mentary ; and the third appointed by the Biſhop 
- Ordinary, and is called dative, as an Admini- 

rator. + 
The Ordinary ſhall not have Action of Trel. 
jm itn own before he hath actu- 
al Poſſeſſion of them, (as Executors or Admi- 
niſtrators may have,) but before Poſſeſſion the 
Ordinary may ſue for them in the Spiritual Court; 
and the Ordinary fhalt not have Action of Debt 

as Ordinary. Fide Plas Co. 8 Rep. Sir Jobs Ned. 
C e ene J-4 
Mbete a Man es general Receiver retained one 

in the Service of tis Maſter, taking for his Sala 
„ to /, per Amun by Deed; In this Caſe, al. 
ough” the Maſter might wage his Ley, yet the 
Receiver who was made Adminiſtrator was charg- 
ed in Debt for the Salary, for chat he was privy 
_ the Retainerby his Teſtimony by his Bill. — 
* == LE . other- 


otherwiſe it is where the thing remains. in Nature 
of an Accompt, for which Action lieth not . 
gainſt an Adminiſtrator. 4 K. 3. Der 124 1 
145. 

An Adminiſtrator De Bonis un may ſue out Scive 
Facias, and take Execution upon a Judgment had 
in Name of an Executor or Adminiſtrator. St or. 
pare mn Car. 2. Abridgment F Ste. 


"The Cuſtom of London, that a Contract ſhall 
biad the — as well 7 
is good, cont to COW. 
Co. 5 Kep. 83. Snely's Caſe. ' 

Where divers are made Adminiſtrators, chiy 
have but one joint Intareſt, and therefore one of 
them cannot diſcharge a Debe by himſelf in Pre- 
judice of the others, as one Executor may do, 
as is ſnewed in the 'nimth Chapter of Hern; bot 
in ſuch Caſe all the Adminiſtrators muſt join. 
Herm Lam Conveyances, pag. 88. 

If Adminiſtration be unduly granted by the Or- 
dinary; oſ an ioferior Dioceſs, the Party grieved 
cannot have a Prohibition at the Common Law, 
but he muſt appeal ta the Metropolitan or Arch- 
bilbop/ of the Province, from thence to the Court 
of De ; for the Stat. of 21 Hen. 8. doch 
not ſay, That the Adminiſtration ſhall be com- 
mitted to the next of Blood, or elſe the Admini. 
N {tration ta be void ; but that it ſhall be granted 
as on ſuch a Pain, and fo it doth not take away the 
. @Cognizance of the Caſe from the Eccleſiaſtical 
* 1 — Meriton's Touchſtone of mm. 
227. S 360 1. 

If ane die Inceſtace, and the Ordinary grants 
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Bar Adminiſtration to a Stranger, and the neut of 
: Kin ſues a Citation out of NG Spiritual Court to 
D 3 have 


have the Adminiſtration revoked, and pending the 
Suit the Adminiſtrator ſells the Goods to defeat 
the next of Kin, and then the Letters of Admi- 
niſtration granted to the Stranger are frevoked, 
and made null by Sentence; yet in this Caſe 
the Sale by the firſt Adminiſtrator is good, But 
if the next of Kin had appealed to have the Ad- 
miniſtration revoked, and pending the Appeal the 
firſt Adminiſtrator ſells his Goods; then, in ſuch 
Cale, the Sale is void. And fo note the Diffe- 
rence between a Suit by Citation to revoke a. for. 
mer Adminiſtration, and an Appeal; for an Appeal 
doth ſuſpend the former Sentence. 37 Eliz. B. 
R. Packmans Caſe. Co. 6. fo. 28. ene 
If the Ordinary knowing that there is a Teſta- 
ment, and an Executor named therein, will not- 
withſtanding grant Adminiſtration of the De- 
ceaſed's Goods, not having firſt called the Exe- 
cutor before him to prove the Will, or to refuſe 
or accept the Executorſhip ; then, in ſuch Caſe, 
when the Executor ſhall prove the Will, he may 
ſue the Adminiſtrator in an' Action of Trepa, 
notwithſtanding the Adminiſtration granted by the 
Ordinary, Swimb. pars 6. Schl. 24. 
If an Executor in an Action brought by him 
recovereth, and afterwards dyeth Inteſtate, and 
then Adminiſtration of the Goods of the firſt 
Teſtator is committed to J. S. in this Caſe F. S. 
before the Stat, 17 Car. 2. could not ſue out Exe- 
gution upon ſuch Recovery, but was to begin a- 
new; becauſe he comes in paramount to the Exe. 
gutor, and claims immediately from the firſt Te- 
ſtator. But ſee now the late Act made at Oxford, 
7 Car. 2. for ayoiding of unneceſſary Suits and- 
glays, it ſtands on Continuance for five Years, 
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_ and from thence to the end of the next Seſſion of 


Parliament, c. Co. 5 Rep. 9. Brudenel's Cale.' 
An Adminiſtration is not liable to an Action 
for a Debt upon a Contract of the Inteſtare's: 
Mich. 30, 3 1. El. B. R. Hug bſon's and Webb's Caſe, 
Cro 1 pare. 6b | ne Kant 
But if the Adminiſtrator aſter the Inteſtate's 
Death promiſe to pay ſuch a Debt, i there be 
a Conſideration to ground the Action, it is bind- 


375 


ing. As thus: The Husband was indebted to a- 


nother upon a Contract for Beer, and died In, 
teſtate; the Wife cook Adminiſtration, and aſter- 
wards aſſumed upon herſelf to the Creditor, 
that if he would deliver her ſix Barrels of Beer, 
ſhe would not only pay for them, but her Hus- 
band's Debt alſo. In this Caſe it was adjudged, 
That Judgment ſhould be entred de bonus propriis 
generally, for it became a Charge by her own Act, 
and by her Promiſe as Adminiſtratrix ſhe hath made 
it her own Debt. Trin. 37 Elix. B. R. in Wheeler's 
and Colliers Caſe. Cro. x part Rep. ' 
An Adminiſtrator may bring an Action of 
Treſpaſs, or Trover and Converſion, for Goods 
taken away before he obtained the Adminiſtrari. 
on; for the Letters of Adminiſtration ſhall relate 
_ — of the Inteſtate's Death, 4" not to 
ime of granting them. 44. 165 2. B. R. Longe 
and Hebb's Caſe. 2 N | | 
Note, That che Ordinary may call the Admini- 


ſtrator to account, but he cannot force him to 


make Diſpoſition of the Surpluſage of the Inte- 
ſtate's Goods after Debts paid, by the true mean- 
ing of the 21 H. 8. c. 5. But what remains ſhall 
go to the Adminiſtrator, . in Caſe there be any 
more Debts to pay, Which as yet are net come to 
his Knowledge; and if he will meddle 

4 0 
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Avfniniffrators. 

| to cauſe a Diſpoſition to be made, a Prohibition 
will be granted againſt him, if the Adminiſtre 
tor requeſt it, MM. 8 Car. 1. B. R Levas's Oaſe. 
Cro. 3 part. E „ ame 60 831 
An Adminiſtrator accompted befote the Or- 
dinary, and proved Payment by one Witneſs; and 


becauſe the. Ordinary would not allow of Proof 


by ane Witneſs, but did excommunicate the Par- 
ty for, Want gf Proof, a Prohibition was there- 


upon granted; and the Book ſays there, That the 


Juriſdiction of the Spiritual Court is not taken 
away by the Prohibition, but their Proceedin 
only. P. 2 Car. 1. B. R. Bellamy and Alden's 
Lateb's Rep. fol. 117. * biuvow ed 4 4 
Note, That a Man may die partly Teſtate, and 
partly Inteſtate, by the Laws of this Realm, 
though it is contrary to the Civil Law; and this 
he may do not only ia reſpect of Time, but alſo 
in teſpect of Goods and Place: For if a Man 
have. Goods in divers Dioceſſes, he may make 
Executors of his Goods in one -Diocels, and die 
Inteſtate as touching bis Goods in another Dio. 
ceſe; or if a Man make one Executor particular- 
ly of a certain Portion of his Goods, the Execu- 
tor is only fo far chargeable with the Payment of 
the Debis and Legacies of the Teſtator, as the 
Portion of the Goods to him allotted do extend 
unto; and as touching the Reſidue of the Teſta- 
tor 's Goods, if there be not another Executor ap- 
pointed, then tor ſuch Goods he is ſaid to die In- 
teſtate, add Adminiſtration may be taken of them. 
Bro, Execut. num. 2. 154. E. N. B. num: 26. 
tod Tit. Plo. Co. in Fox and Griesty's Caſe, Swinb. 
pat Sc. 18. %% 4. bt 2. wn, 
Where an Appeal is made, and the firſt Admi- 
niſt ration is confirmed, then the Uſe is to wo 
* * d 3 
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Adminiſtrators. 


back the Cauſe to the Court from whence it came 


by Appeal; but when che firſt Sentence is rever- 
ſed, then the firſt Court is ouſted of us Juriſdicti- 
on, and the Court which reverſes ic ſhall commit 
the Adminiſtration de nv. P. 1 Car. 1 B. R. Reeve 
aud Denny's Caſe, Larch ga. 
Appeals in Cafes Teſtamentary, Matrimony 
and Tithes, muſt: be fued ſrom the Archdeacon 
or Official (if the Matter be there commenced) 
to the Biſhop of the Dioceſs, and from the Bi- 
ſhop, Dioceſan or his Commiſſary, in ſuch Cafe 
(or when the Matter is there commenced ) with. 
in fifteen Days aſter Sentence given, to the Arch 
biſhop of the Province, and no farther; but there 
to be definitively adjudged. See Num. 368. 29 H. 
8. c. 12. Ving. Abr. Stat. Tit. . 
num. 5. Co. 4. Inſt. fol. 339. . * 
When the Cauſe is commenced beſore the Arch- 
deacon or Commiſſary of the Archbiſhop, the 
Appeal may be made (within fifteen Days 
after Sentence given ) to the Court of Audience 
of the faid Archbiſhop, and from thence within 
fiſteen Days aſter Sentence there, to the Arch- 
biſhop himſelf, and no farther. ' When the Cauſe 
is commenced before the Archbiſhop himſelf, it 
was to be determined there without further Ap» 
peal by the Star. 24 H.8. c. 12. Wing. Abr. Stat. 
Tit. Appeals to Rome, num. 6. evans ber 
But ſee the Stat. zy H. 8. where it is added fur- 
ther, That Appeals ſhall be from the Archbiſhop's 
Courts to the King in his Chancery, where a 
Commiſſion ſhall be awarded under the Great 
Seal to certain Perſons to be named by the King, 
for the Determination of the Appeals, and from 


Ly . 


te Rome, 


thence no further; and theſe Commiſſioners are 
called Delega:es, becauſe they are delegated — 
” 't 


377 8 


the King's Commiſſion. © Co. 4 I»fe. fo. 339, 340. 
25 H. 8. c. 19. | nn 77 

When the Cauſe or Suit concerns the King, the 
Party grieved may, within ſiſteen Days after Sen. 
tence given, appeal from any of the ſaid Court 


Ecclefiaſtical to the Higher Convocation-hovſe of 
that Province, and no further ; and there to be 


finally determined. 24 H. 8. c. 12. Co. 4 1»f, fo, 


323, Oc. | | | 
Appeals from Places exempt, which were be. 
fore to the See of Rome, ſhall be into the Chancery 
ut ſupra, and not to the Archbiſnop; and ſhall 
be determined by the Delegates. 25 H. 8. c. 19 
Co. 4 Inſt. fo. 340 . [I 
But Note, That where it is ſaid in the Caſe 
aforeſaid, upon the Stat. 24 & 25 H. 8. that the 
Sentence ſhould be definitive upon certain 4p. 
-_ therein mentioned; yet notwithſtanding the 
ing, as Supreme Head, upon Complaint to him 
made, may grant a Commiſſion of Review, for 
ſo the Pope uſed to do as Supreme Head; and 
the ſame Power which the Pope had formerly 
doth now of Right belong to the Crowu, and i 
annexed thereunto, by the 26 H. 8. c. 1. and 
1 Eliz. c. 1. And fo it was reſolv'd, Tr. 39 Eli, 
B. R. where the Caſe was, That Sentence being 
in an Eccleſiaſtical Court in the Country, the Party 
grieved appealed to the Archbiſhop, where the firlt 
Sentence was affirmed ; from thence he appeale 
to the Delegates, before whom both the former Sen 
tences were repealed, and made void by deft 
nitive Sentence; and thereupon the Queen, 2 
Supreme Head, granted a Commiſlion of Review 
ad revidendum the Sentence of the Delegates. Co. 
4 inf. 341. | 


1 


49, 


Mminiſtrators. 


If the Teſtator make 4. B. Executor after the 
Expiration of five Years atter his Death, or he 
doth make A. B. Executor tor and during five 
years aſter his Death; this Aſſignation is law- 
ful, and, the Ordinary may commit the Admini- 
{tration of the Deceaſed's Goods in the mean 
time to the next of Kin; during which time the 


| At of the Adminiſtrator is good, and cannot be 


avoided by the Executor afterwards; and che Or- 
dinary may alſo commit the Adminiſtration of 
the Deceaſed's Goods unadminiſtered by the Exe- 
cutor after the Expiration of the Time of theExe- 
cutorſhip, where 4. B. is appointed Executor 
but for à time. Swinb, part 4. Sec. 17. | 

One of the Half-blood is in as equal Degree of 
Kindred to have the Letters of Adminiſtration 
committed to him, as one of the Whole-blood is. 
Styles Rep. fo. 74, 75. Hill and Bride's Caſe, fo. 
1a | 

Perſonating Relations c. of Seamen, and taki 
Letters of. Adminiſtration, or ſorged Letters 
Attorney, &c. for Receipt of their Wages, incurs 
a Forfeiture of 200 J. beſides other Penalties. Star. 
9'& 10 V. 3. Cap. 41. i | 
No more than 1-5. to be paid for the Seal of 
ſuing forth the Adminiſtration to a Seaman, if 
CE not worth 20 J. under Penalty of 20 J,. 

If the Ordinary take any Reward or Fee for 
preferring of any one Perſon before another tothe 
Adminiſtration, is is Bribery, and puniſhablewith 
a Fine and Impriſonment at the King's Pleafſi 


ure, 2 
and frequently Loſs of their Place. Co. 3 Inf. 148. 
A Truſt for raiſing Money for a Eee ih, 
ſhe marry with the Conſent of the Truſtees; and 
if not, then to ſuch Perſons as the Truſtees ſhal 


name 


name; and, for Want of ſuch Nomination, then 
to themſelves: Decreed in Chancery, to enure 
to the Adminiſtrator of the Feme Sole. Caſe 
in Chancery, 58. lay againſt Walgrave. 
_ Who the Ordinary mall appoint Adminiſtrators, 
who ſhall have the Benefit, and be accomptable x 
Executors, and take Bond for Performance, and 
order Diſtribution, Vide le Stat, 23 Car. 2. 10. 
That Act ſhall, not extend to the Eſtates of 
eme Coverts that die Iuteſtate, but that their 


Husbands may have Admioiſtration of their pet. 


ſonal Eſtates. Vide le Stat. 29 Car. 2. 3 
No Adminiſtrator ſhall be cited to render an 
22 of the perſonal Eſtate of thelnteſtate 0. 
therwiſe than by an Iuventory thereof, unlefs a 
the Inſtance of ſome Perſon in Behalf of a Minor, 
or having a Demand aut of ſuch Eſtate as a; Cre 
ditor or next of Kin. Vide Stat 1-Fac. 2. 17, 
lf after the Death of the Father any ol hi 
Children die Inteſtate without Wite or Children, 
in the Life time of the Mother, every Brothet 
and Siſter, and their Repreſentatives, ſhall haue 
equal Share with her. id. Kl 
No Popiſh Recuſant Convict ſhall be Executot, 
dminiſtrator or Guardian, but the next of Kin 
all have it. Stat. 3 Fac. 1. 5. Wing. Abridg, Tit. 
Crown 44. Ane n 
If a Man die Inteſtate, and a Stranger taketh 
the Goods, the Ordinary. ſhall not have an Adi 
on of Treſpals for taking them, unleſs he had taken 
them into his Poſſeſſion. But the Executor of 
Adminiſtrator before Seiluce may have an Action 
61 Treſpals. | ded rin rain) Pic 
The Ordinary cannot have an Action of Debt, 
Covenant, or any other Action which belongeib 
to the Inteſſate, but thoſe to whom the Ordinary 
| | com: 
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tem ipſiu 


inert :s. 
commits Adminiſtration'may have all theſe A 
ons, by Stat. 31 E. 3. hate, 

If the Ordinary 
out of his Dioceſs, he ſhall not be charged as Or- 
dinary by the Act, Wefm. 2. tap. 19. becauſe he 
taketh them in his dn Wrong. 

The Ordinary hath like Intereſt in Goods and 
Chattels of the Inteſtate, as the Adminiſtrator to 
whom Adminiſtration is committed durante mi- 
wore tate Extcutoris, ad opus, commodum & atilita- 
; Executoris ; & now aliter ſtu alio modo. © 
By Stat. 23 Car. 2. all Ordinaries as well 28 
Judges of che Prerogative Courts of Canterbary and 
Zork, as other Ordinaties and Ecclefiaſtical Judges, 
having Power to commit Adminiſtration of 
Goods of Perſons dying Inteftate, may take ſuffi. 
cient Bonds of the Perſon or Perſons to whom 
Adminiſtration is committed, with two or more 
able Sureties, Reſpect being had to the Value of 
the Eſtate, in the Name of the Ordinary, wich 
Condition, accotding to the Form in the Statute. 
And the Ordinaries may call ſuch Adminiſtratoc 
to Accompt, and make juſt and equal Diſtribu- 
tion of what remaineth clear (after Debts pai 


"4 


Funerals, and juſt Expences of every Sort fi 
allowed and deducted) amongſt the Wife and 


Children, and Childrens Children, if any be; oc 
othet wiſe to the next of Kindred in equal Degree, 
or legally repreſenting rheir Stacks, pro ſui _cuique 
Fure, according to the Laws in ſuch Caſes, and 
Rules and Limitations in the Act ſet down; and 
to compel the Adminiſtrators to oblerve and pay 
the ſame by due Courſe of the Ecdeſiaſtical Laws; 


to every one their Right of Appeal. But 


no Adminiſtrator ſhall be cited to fender an 
Accompt otherwiſe than by Inventory, unleſs — 


take Goods of the Inteſtate 


1 


the Inſtance of the next of Kin or Creditors 2 
Oc. Stat. 29 Car, 2. Cap. 3. Cuſtoms of Londen — 
and Province of York, &c. are ſaved. | 


Provided, this Act ſhall not prejudice the Cu. Ta 
ſtorms in London, or Province of York, or other 23 
Places having peculiar received Cuſtoms. f 
Ihe Surplufage of ſuch Eſtates to be diſtributed Wl per 

as followeth; viz. one Third. part to the Wiſe of 
the Inteſtate, and all the Reſidue by equal Portions WW p6 
amongſt his Children, or ſuch Perſons as legally MW  - 
repreſent fuch Children (if .any be then dead) 
other than ſuch Child or Children (not being Heir 
at Law) who ſhall have an Eſtate by Settſement 
of the Inteſtate ; or be advanced by the Inteſtate 
by Portion ar Portions equal to the Share, ſhall be 
allotted to the others by ſuch Diſtribntion; in 
which Caſe the Portion is to be made equal to the 
reſt. But the Heir at Law ſhall have equal Pan, 
notwithſtanding any Land he ſhall have by De- 
ſcent, or otherwile. - 

If there be no Children, nor legal Repre 
ſentatives, then one Moiety of the Eſtate to the 
Wife, the Reſidue equally to every of the next of 
Kindred in equal Degree, and thoſe who legally 
repreſent them. Fes 

No Repreſentatives to be admitted among Col. 
later ils after Brothers andSiſters Children: If chere I rif 
be no Wiſe, then all amongſt the Childrens and I pe 
if no Child, then to the next of Kindred in equal ¶ an 

Degree, and ſuch who legally repreſenc them. nil 

No Diſtribution to be till a Year aſter the Se 
Death of the Inteſtate; and ſuch to whom any MW & 
Share ſhall be allotted, ſhall give Bond, with ſuffl· Wh 
"cient Sureties in the ſaid Courts, that if any Debts 
be afterwards diſcovered, or made, then to refund 4 
Proportionably towards Payment of them. 1 

4 


— 
In all Caſes where the Ordinary hath uſed to 
grant Adminiſtration cum Teſfamento annexo; he 
may do fo ſtill, and the Teſtator's Will cherein 
to be performed notwithſtanding the Ac. 
This Act was afterwards continued. Vide le Stat. 
23 Car. 2. * | 
Bur this Act doth not extend to the Eſtates of 
teme Coverts that die Inteſtate, and their Huſ- 
bands may have Adminiſtration of their Perſonal 
Eſtates. Vide Stat. 29 Car 2. Cap. 3. | 
The Husband died Inteſtate, his Wife had the 
Adminiſtration committed to her alone, and after 
took another Husband, and they recovered in 
Debt as Adminiſtrators; during which Suit the 
Son of the Inteſtate, by Covin between the 
Debtor and him, obtained other Letters of Ad- 
miniſtration to the Wife and himſelf jointly. No 
Cauſe of Revocation or Adnullation of the for. 
mer Letters in certain are ſet forth in the ſecond 
Letters, and after Judgment the Son by Covin to 
defeat the Execution releaſed to the Debtor all 
Demands and Executions, and afterwards the 
Husband and Wife ſue Execution, and the Deb- 
tor upon this Releaſe ſued an Audita Querela, and 
had thereupon a Venire Facias agar che Baron 
and Feme directed to the Sheriff of London, with 
a Superſedeas in it to ſtay Execution, and the She- 
riff returned Nibil habent, and thereupon they ap- 
peared and pleaded the matter of Covin aforeſaid, 
and a Revocation of the ſecond Letters of Admi- 
niſtration, by Sentence | exemplified under the 
Seal of the Ordinary pendeut the Audits Querela, 
Oc, and thereupon the Parties demur ; and all 
the Court were againſt the Plaintiffs, and fo ad- 
judged, Mich, procheme ſans aſcun Argument. Dyer 
439. Pl. 46. | 2M 


brought in London | 
was taken if the Obligation was made and remain- 


One Damel, late Citizen and Goldſmith of 
London, among divers Goods and Chattels which 
he had as well in Ireland as in England, had an 
Obligation of 80 l. made in Ireland by one Lucre 2 
Merchant of Waterford in Ireland. Daniel died In- 
teſtate in England, and his Son obtained Lettets of 
Adminiſtration from the Atehbiſhop of Dublin, oſ 
all the Goods and Chattels of his Father within 
that Province, and afterwards he made a Releaſe 
of the ſaid Debt, and Action thereupon, to the 
ſaid Lucre; and afterwards the Widow of Daniel 
obtained from the Archbiſhop of Canterbury other 
Letters of Adminiſtration .of all the Goods, Chat. 
tels and Credits within his Province, and hap. 

to get the Obligation; and upon that, a; 

Adminiſtratrix, ſhe ſued Zucre in Dublin, ſuppoſing 
the Obligation to be made there, wiz, In Parod/ 
beat & Marie de Arcuims in Warda de Cbeape; and 
this Releaſe was pleaded in Bar, and the Truth ws 
ut dicitur, that the Obligation was made in London, 
and remained there ever after. And alſo the 
Obligee died at Dunſtable in Com Bedford, and 


thereupon, not withſtanding the ſaid Adminiftration 


and Releaſe'in Ireland, the ſaid Lucre the Deſen. 
dant ought to anſwer to the ſaid Action as above 
Opinionem Curie, And Iſſue 


ed in London at the Time of the Debt, or in + 
lam; but the Iſſue by the Folly of the Pleadet 
was joined, if the Obligation was made in Londu, 
wit. In Paroch* beat Marie de Arcubus in Wards 
de Cheape, and the Truth was, that it was in Paroch 
Sancti Foſteri in wards d: Fr inden infra, and not 
In Paroci & Wards predif, and ſo found by the 


jury, Er ides won habuit judicinm; Dyer 305. H. 5 


Where the Executor dieth before the Probate 
of the Will, his Executor ought not to take upon 
I dim 


him the Executi 


Dyer 372. Pl. 8. W 
Although the Executors 


Executor 


Adminiſtration by the Ordin 
there is an Executor named. 


ain ingb | 
re Archbiſhop 


Rolle gor;' 
Adminiſtration 


_ 
1 0 
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"Bur 


bequeat 


on of the firſt; Teſtament, but the 
Adminiſtration of the Goods of the firſt Teſtator 
with che Teſtament annexed is to be committed 
to the Executor oſ the Executor, if the Reſidue 
of the Goods of the firſt Teſtator (the Legacies 
being paid) were bequeathed by his Laſt Will to 
the firſt Executor, or to ſuch other Perſon or 
Perſons to whom the ſaid Reſidue was hed, 
or elſe to the next of Blood to the firſt Teſtator 
demanding the ſame, and this (Ex re/atione Doito- 
ris Drury, Fadicis Curia Prerogative Cantuarien) is 
the Uſe and Cuſtom. of the ſaid Court, and agren- 
able to Law; to which the Caurt-gave Credit. 


are not named in an 
Obligation, yet the Law will charge them, for 
that they repreſent the Eſtate of the Teſtator: So 
the Law is the ſame of Adminiſtrators, but the 
Heir ſhall not at any time be charged without ex- 
preſs Mention of the Heir. Dyer 23. Pl. 142. 
Adminiſtrator ſells a Term; ſome years aſter an 
appears, and made Oath in the Arch- 
biſhop's Coutt, that he never heard of the Teſta. 
tor's Will, and renounceth, and the Sale of the 
Term was adjadged void; for the granting of 
void where 
this may be 
inconvenient, ſor then it cannot be ſaſe to purchaſe 
under an Adminiſtrator, 2 Mod. Rep. 146. Abrabaw 


ſhall grant Adminiſtration of 
the Goods of one dying Inteſtate beyond Sea. 
granted by a Commiſlary being 
a Batchelor at Law, and not a Doctor of Law, 

ood ns 3 Statute of 37 H. 17. 
Y* 3x 4 C | which 


which is in the Affirmative, that Doctors of the 
Civil Law may be Commiſſaries though they are 
married ; but is not in the Negative, that no other 
be Commiſſaries: And if a Batchelor could not be 


Commiſſary, yet Acts done by him as Commiſſa. 


ry are good till avoĩded by Sentence: And the 
Court held, that if Letters of Adminiſtration be 
granted to one, and aſter granted to another, by 
this the firſt are not avoided, except by Judicial 
Sentence. Cro. El. 31177. 
I an Appeal be to Judges Delegates to repeal 
the Probate of a Will in an inferiot Dioceß, they 
may examine the Appeal, and repeal the Sentence 
for the Will, and adjudge thePartydiedInteſtate; but 
cannot grant Adminittration to whom it belongs, 
but that muſt be done by the King. Bulfr. 2. 3,4 
This is intended where there was a former 

to the Archbiſhop fo if after ſuch Appeal to the 
Delegates, there had been a ſutther  Apped 
to the King in the Court of Chancery, by the 
Statute of 25 H. 2. c. 19. and the Will had there- 
upon been alſo diſproved, the Adminiſtration i 
to be granted of the Inteſtate's Goods by the King, 
Mich. 24 Elix. in Banco, Godbolt. \ 1 
Brown made his Will in Writing, and conſtitu- 
ted D. and three others his Executors in Truſt 
ſor M. B. an Infant, and died; Adminiſtration 
with the Will annex d was granted to D. one of thoſe 


Executors: D. by his Will makes the Plaintiff bi 


Executor and dies, and Adminiſtration with 


Brown's Will annex! d is granted to Mun the De- 


ſendant during the Minority of the ſaid: MA. B. and 
to the Ule of M. B. and Munn puts in a Caveat 
againſt the Plaintiffs proving the Will of D. until 
Munn by force of a Commiſſion granted co him 
had appraiſed the Goods of D. and had tt” 


DD 1» tn Aaimnm, © MF ©s = 


hc ee oC A = tj = had 


| mm. PT PY — 4 = A 34 n= © - 


a 


— 
— 
C 


ERECT FZR CSFF FFA 


ing. 


all his Books, Papers and Writings; the Plaintiff 
appealed to the Delegates, where Munn put in 
his Allegations ;. and all this Matter being ſuggeſt- 
ed and read in B. R a Mandamus was prayed and 
granted to compel the Judge: of the Prerogative 


Court, that the Plaintiff might prove the Will of 


D. Raymond 236, 237. See F. N. B. 200. That 
a Writ lies to compel the Mayor of Oxford, or 
any Ordinary, to prove a Will. | 
| Adminiſtrator of J. S. brought Debt upon a 
Bond, and obtained Judgment, and afterwards 
the Adminiſtration is revoked, yet the Plaintiff 
8 and took the Defendant in Execution: 
y Motion the Defendant was diſcharged, and 
the Execution was void ; for when the Ground 
of his Suit is overthrown, viz. his Commiſſion, 
he hath no Authority to proceed further, and the 
Execution iſſued. without Warrant. 1 Brownl.'g1. 
Barnbuſt and Yelyerton. Niv. 82. TA... 
Adminiſtrator teleaſeth all Actions, afterwards 
the Adminiſtration was revoked and declared void 
by Sentence ; the Releaſe is void. Throckmorton 
and Hobby. LES | (2% | 
Adminiſtrator during the Minority of an Exe- 
cutoc ſhall be named Adminiſtrater of the Goods 
of T. C. during the Minority of the Executor of 
the ſaid T. C. late Executor of E. C. and ſhall 
not be named Adminiſtrator of the Goods of 
E. C. not adminiſtred by T. C. But had the In- 
fant been Defendant he ſhould have been named, 
but Executor of the Executor for the reſt follows, 
but the committing of Adminiſtration is of both, 
Hobart 246. Morton's Cale. G3 | 
An Action was brought againſt the Defendant 
as Adminiſtrator during the Minority of F. S. 
and the Plaintiff ſhews in, bis Count, That the 
| Cc2 ſaid 


Faid F. S. at the time of the Writ was, and yet , 
under the Age of 21 Years, and Verdict pro Quer. 
But Judgment was arreſted, ſor the Declaration 
was inſufficient, becauſe the Adminiſtration: cea- 
ſeth at 17. So that he may be 18, 19, or 20 (a 
_ Years of Age, and yet the Adminiſtration ceaſeth, th 
and fo doth the Action againſt ſuch Adminiſtta. 
tor according to the Reſolution in Pigor's Caſe; 
2 Brownl. 247, 248. Brownhead and Spencer. 
Lake declared as Adminiſtrator of N. during 
the Minority of the Executor of N. (with the Will 
annex d) and brought Debt upon a Bond made 
: by the Deſendant to N. hut did not ſhew in the 
Declaration expreſly, that ſuch Adminiſtration 
was committed to the Plaintiff, and he brought 
in Court Literat Teftamentarias, not ſaying, Lite. 
ras Adminiſtratorias. After Verdict Judgment wa 
given for the Defendant, becauſe the Plaintiff had 
not well entitled himſelf to this Action; and it 
was reſolved, That this was not aided by an) 
Statute of Jeofails, though after Verdict. Fon: 
eee r | 
n Debt on a Bond againſt J. and his Wiſe « 
Adminiſtratrix, the Defendant pleads Payment by 
the Wife after the Inteſtate's Death, and on that 
Iſſue found pro Quer. Judgment was, Quod rec 
 peret Debitum againſt them, De bons Teftators c 
ſi non, & c. the Damages De bonit proprixe. Per 
Curiam. The Judgment is well given. 1. Although 
the Plea be falſe, yet he is alcogether a Stranger 
to the Teſtaror, and therefore the Judgment ſhall 
be only De bonis Teftators, and not ſo where he Þ 
pleads fully Adminiſtred, which is falſe in his own 
Conuſance. 2. Although the Wife hath not any 
Goods daring the Coverture, yet becauſe the 
Husband is only charged in refpe of __ 
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and ſhe might have Goods if ſhe: ſurvived, and 
Execution might be taken againſt her, the Judg- 
ment is good. Cro. Fac. 191, Talat and Adams. 

A Prohibition was prayed to the Admiralty 
(among other Reaſons ) becauſe a Suit was brought 
there by the Husband as Adminiſtrator of his late 
Wife, who died Inteſtate, who was Executrix of 
J. S. her firſt Husband, upon a Stipulation of 
200 I, Penalty made to J. S. whereas that Suit 
ſhould be by the Adminiſtrator of the Goods of 
J. S. not adminiſtred by his late Executrix; and 
the Proceedings in the Admiralty were ſtayed 
by the Conſent of the Executrix's ſecond Huſ- 
bend, who was Plaintiff in the Admiralty. Har- 

een *. | | 1 5 

I Will that . ſhall be my Adminiſtrator, or 
have Adminiſtration of my Goods with N. my 
Executor: By this V and N. are joint Execu- 
tors, 21 H. 6. 6. : 

A. is cited to prove the Will, and does not 
come in, and Adminiſtration is granted to N. of 
B. if after A. proves the Will, the Adminiſtration 
* to N. immediately ceaſeth; but all law- 
ul Acts done by N. before ſuch Probate bind 4. 
and yet if Adminiſtration had been granted to N. 
without citing the Executor to prove the Will, or 
before the time given to A. to prove it, then no 
Act of ſuch Adminiſtrator would bind the Execu- 
tor. 3 H. 7. 14. be 

Sir T. H. was poſſeſs'd of divers Leaſes, and had 
Iſſue V. and T. his Sons, and makes V his Exe- 
cutor, and dies, and his Will run thus: All the re- 
fidue of my Goods,” Debts and Legacies being paid, I 
give to my Executor. W. marries, proves the Will, 
and makes Election to have a Tenement Parcel of 
the Demeſnes as Legatee, and dies Inteſtate before 
.Cc 3 Debts 


— 
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Debts paid; the Wiſe of V. ſhall have the Admi. 
niſtrarion and not T. the Son. So if Executor 
die beſore Probate, his Executor may not take up- 
on him the Execution of the firſt Teſtament, but 
Adminiſtration ought to be delivered to him to 
whom the Goods are bequeathed; otherwiſe to 
the next of Blood. 2 Roll. Rep. 158. Hinſon and 
Button, Dyer 372. Jones 225. N | 
| Audita Querela, an Adminiſtrator recovers Da- 
mages in an A&ion of Trover and Converſion for 
Goods of the Inteſtate taken out of the Poſſeſſion 
of the Adminiſtrator himſelf ; then his Admini- 
ſtration is revoked; and the Queſtion was, Whe- 
ther he ſhall have Execution of the Judgment 
notwithſtanding the Revocation of his Admini. 
ſtration? Saunders, I conceive he cannot, for the 
Admintſtration being revoked his Authority is 
gone. Dr. Drurie's Cale in the 8th Rep. is plain, 
and there isa Precedent in the new Book of Entries 
89. Barrel, I conceive he may take out Execu. 
tion; he lays the Converſion in his own Time, 
and he might in this Caſe have declared in his 
own Name, and he cited and urged the Reaſonof 
Packman's Caſe. 6 Rep. and 1 Cro. Kelynge, He 
might bring the Action in his own Name, but the 
. Goods ſhall be Aſſets. If Goods come to the 
Poſſeſſion of an Adminiſtrator, and his Admini- 
{tration be repealed, he ſhall be charged as Exe- 
cutor of his own Wrong: Now in this Caſe the 
Adminiſtration being FR ſhall he ſue Exe. 
cution, to ſubject himſelf ro an Action when 
done? Twiſden, I think it hath been ruled that 
he cannot take out Execution, becauſe his Title is 
taken away. TFudgment per Cur verſus Defenlo 
tem. Mod. Rep. 62. Turner and Davies. 
It hath been ſaid, T hat Executors could not 
Wade 
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 Adminiffratozs. 

wave a Term, (though if they could they ought 
to plead it Specially ) for it is naturally in them, 
and prima facie is intended to be of more Value 
than the Rent; if it ſhould fall out to be other- 


wiſe, the Executors ſhall not be liable De boni 


propriii, but muſt aid themſelves by ſpecial Plead - 
ing. Mod. Rep. 16. Anonymus. FART 

The Plaintiff had Judgment in Debt againſt 
Fobn Brooks the Inteſtate, and took out a Fieri 


Facias bearing Date the laſt Day of Trin. Term, 


de bonis & Catallis of Fohn Brooks ; before the 
Execution of which Writ Fobn Brook: dies, and 


Eliz, Brooks adminiſters ; the Sheriff's Bailiff exe-, 


cutes the Writ upon the Inteſtate's Goods in her 


Hands, Upon this, Serjeant Balduin moves the 


Court for Reſtitution 3 for that a Feri Facias is a 
Commiſſion, and muſt be ſtrictly purſued. Now 
the words of the Writ are de boni of Jobn Brooks ;, 
and by his Death they ceaſe to be his Goods. The. 
Plaintiff will be at no Prejudice; the Goods wil 

ſtill remain liable to the Judgment, only let the 
Execution be renewed by Scire Facias, to which 
the Adminiſtratrix may plead ſomewhat. nd. 
lam, The Property of the Goods are ſo bound 


by the Teſte of the Writ, as that a Sale made of 


them bone fide ſhall not be avoided; and ſince the 
Inteſtate himſelf could not have any Plea, why 
ſhould we take care that the Adminiſtrator ſhould 
have time to plead? And of chat Opinion was all 
the Court, atter they had adviſed wich the Judges 
of the King's Bench, who informed them tha: 
their Practice was accordingly. But Vaughan laid, 
That in his Opinion it was clearly againſt tha 
Rules of Law, But they ſaid there were Caſes to 
this purpoſe in Cro. Car. Rolle. Moor, Ce. Modern 
Rep. 188. Farrar and Rrooks Adminiſtrator of Fo. 
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Adminiſtrators, 
A Man dies leaving Iſſue by two ſeveral Yen. 


ters, viz. by the firſt three Sons, and by the ſa- 


cond two Daughters; one of the Sons dies Inte- 


ſtate, the elder of the two ſurviving Brothers 


takes out Adminiſtration; and Sir Lionel Fenkins, 


Judge of the Prerogative Court, would 

the Adminiſtrator to make Diſtribution to the Si · 
ſters of the Half- blood. He prayed a Prohibiti. 
on, but it was deny d upon Advice by all the 
Judges; for that the Siſters of the Halſ. blood, be- 


ing a Kin to the Inteſtate, and not in remotiori 
gradu than the Brother of the Whole. blood, muſt 


be accounted in equal Degree, Mod. Rep. 209, 
Smith's Cale. ' © A 0h. 

Debt upon an Obligation againſt an Admini- 
ſtrator; the Defendant pleads a Statute acknow- 
ledged b 

tute is yet in Force. The Plaintiff replies, That 
it is burnt. The Defendant demurs. Mod. Rep. 186, 
187. Buchbly and Howard, | | 
A great Inconvenience would enſue, if Men 
were allowed to adminiſter as far as they would 
themſelves, and then to ſet up a beggarly Admi- 
niſtrator ; they would pay themſelves their own 
Debts, and deliver the Refidue of the Eſtate to one 


that's worth nothing, and cheat the reſt of the 


Creditors. If an Adminiſtrator bring an Action, 
it is a good Plea to ſay, That the Executor made 
by the Will has adminiſtred. Mod. Rep. 213. Par- 
ten and Boſeden's Caſe. | 

An Executor's Refuſal before the Ordinary al- 
ter Adminiſtration, is a void Act. Mod. Rep. 213. 
Parten and Raſeden's Caſe. TW” | 

Adminiſtration was granted to the Siſter of the 
Half. blood of the Inteſtate, and her Husband, by 


the Prerogative Court 5 and the Brother of the 
x ; Whol 


y the Inteſtate to the Plaintiff, which Sta- 
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Adminittrato 88 
Whole-blood ſued there to have the Letters re- 
pealed; and upon Motion for a Prohibition, up · 


on this Suggeſtion, it was agreed by the Court, 


That the Siſter of the Half. blood is in equal 
Degree of Kindred wich the Brother of the 
Whole: blood within the Statute. And fo it was 
reſolved, 1 Car. between Glaſcock and ingate, 
known by the Name of Juſtice Iverton s Man's 
Caſe. And if the Ordinary hath once executed 


23941 


his Power according to the Statute, he cannot © 


repeal the Letters upon a Citation; but it was re- 
ſolved, That the Statute was not obſerved in the 
Grant of the Letters in this Cafe, becauſe the 
Husband who is not of Kin to the Inteſtate is 
joined with the Wife z and if ſhe ſhould die be- 
fore him, he ſhould continue Adminiſtrator a- 


— the meaning of the Statute. And for this 


uſe a Prohibition was denied; but it was faid, 
That if it had been granted to them only du- 
ring the Coverture, perhaps it might have been 
good, becauſe the Husband might have admini- 
ſired during the Coverture, though it had been 
granted to the Wife only. Seleſt Caſes 36. Brown 

Executors ſhall be intended conuſant of all 
Contracts of the Teſtator, as well contingent as 
certain. Select Caſes 38. Ecles v. Lamberr. 

Executors where chargeable in the gk De. 
tinet, where in the Derizer only. Vide Sdett Caſes 
43. Royſton v. Cordrye, 3 

In an Action of Debt br by an Admini - 
ſtrator the Plaintiff declares of Letters of Admi- 
niſtration granted to him per Carolum Regem, &c. 
without ſaying debiro modo, ec, and upon a De- 
murrer to the Declaration it was adjudged good, 
becauſe the King hath univerſal Juriſdiction. here, 
Seleff Caſes 53. Hobſon v. Mili, Lit- 
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Adminiſtrators. 
at . * 


Letters of Adminiſtration of the Baca i 


Sir Fobn Lamb Inteſtate, were committed by the 
Prerogaive Court to the Wife of Hil, being near 
to the laceſtate; and upon a Suggeſtion of a Suit 
there, by others of 2 Degree, for a Diſtrihu 
tion of the Goods of the Inteſtate, according to 
Agreement made by the Adminiſtrator, as was 
pretended ; Hale prayed, a Prohibition, and it 
was granted; for the Statute wills, That Admi. 
niſtration be granted to the next of Kin, for 
their Advantage; and when the Ordinary, &c, 
hath once executed his Power according to the 
Statute, he cannot alter it, nor hath any. Power 
to compel the Adminiſtrator to make Diſtribu. 
tion notwithſtanding the Agreement. And Halt 
ſaid, That the Court there threatened to repeal 
the Letters granted, unleſs ſhe would bring in a 
true Inventory: of the Eſtate of the Inteſtate, and 
give a true Accompt of her Adminiſtration; to 
which Rolle anſwered, That the Court there may 
cite her co bring in an Inventory, and togive an 
Accompt ; but it it appear that they go about to 
repeal the Letters for not doing of it, you ſhall 


- have a Prohibition; which was not denied by 


Bacon, And Hale would have had a Prohibition 
againſt all che Couſins, as well choſe that ſued 
there as others; becauſe the Proceedings there 


being ore tenus, the reſt may join in the Suit 


when they will; but the Coutt denied to grant 
any Prohibition, Quia timet, & c. Select Caſes 56. 
Hill &, LUxor verſus Bird, & alios. | 

Where Part of the Arrears demanded were 
due in the Time of the Teſtator, and Part alter 
his Deceaſe, the Action in the Detinet was good 
for the whole, as well as if all had been due aſter 
the Death of the Teſtator. And that ok n 
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 aniinifirators: 
verdict Quod non Detiner, the Land ſhall not 
intended of any Value, as it is well known in 
theſe Times, in many Places, Lands have been 
of no Value, and yet the Executor is liable to 


the Rent as far as he hath Aﬀets, and clearly if 


he hath Aſſets he cannot waive his Term. Select 
Caſes 76. Corniſh verſus Cawſey, 

Debt againſt Adminiſtrator, the Point upon 
Demurrer by the Defendant was, Whether the 
Plaintiff ought to ſhew the Name of him who 
granted Adminiſtration to the Defendant ? Sar, 
who demurred, cited Cro. Fac, 10. Caſe de Wade 
& Atkinſon, 11 H. 4. 71,72. Vet. Intrat. 300 
and 302. Cur. The Allegation by the Declara- 


tion that Adminiſtration was committed to the 


Defendant Debita juris forma ſufficeth, without 
ſhewing by what Ordinary. Judgment pro Quer. 
Sir Tho, Jones 1, Therold verſus Baily, 1 
The Defendant pleaded Adminiſtration com- 
mitted, and that he retained for Satisfaction of 
a Debt due to him by Obligation ; upon which 
the Plaintiff ' demurred, and ſhewed, That it 
doth not appear that Adminiſtration was com- 
— to the 2 and then he had na 
our to retain. ent pro Quer. for the 
Plea is inſufficient. Sir Tho A 3. Caverly 
verſus Elliſon, NN 
The Plaintiff declared as Adminiſtrator during 
the Minority of ſix, and ſheweth that five were 
under ſeventeen, and that the ſixth had attained 
eighteen. The-Defendant demurred. Fefter pro 
er. The Declaration is good notwithſtanding 
the Caſe of Pigot. 5 Co, fo. 29. For that Caſe was 
adjudged acc rding to the Uſage of the Judges 
of the Spiricual Law then in Uſe, but now by * 
Statute of 22 & 23 Cœ. 2. cap. 11. the Law is 
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altered in that Point, and no Adminiſtration ma 


one Years; for the Statute requires Bond to be 
given by the Adminiſtrator which may not be by 
an Infant. Cr contra. The Adminiſtration is 
determined, wy the Fach — uy ered the 
Law in that Point. ment Quod nil capiat 
Billam. Sir Tho. Jones 48. Foyner werſus — 
Adminiſtration granted before the Renuncia 
tion of the Executor, although he renounce after, 
the Renunciation ſhall not make the Adminiſtra. 
tion good by Relation, for it was void, not void. 
able only. 10 Co. 62. 4. Sir Tho, Fones 73. Abre- 
ham verſus Conningbam. 7.0 | 
Upon Scire Facias out of the Chancery againſt 
the Defendant as Adminiſtrator for 8001. Debt, 
due by his Inteſtate, upon a Recognizance ac- 
knowledged before Sir Fobn Kelynge, Chief Ju. 
ſtice of the King's Bench ; it was returned, That 
by Inquiſition it was found, that the Defendant 
had waſted the Goods of the Inteſtate, and con- 
verted them to his own Uſe, to the Value of the 
ſaid Debt; upon which the Defendant appeared 
and traverſed that he had waſted, and Iſſue join- 
ed thereupon, and Special Verdict was found to 
this Effet, That before Adminiſtration commit · 
ted to the Defendant, Fobn Hope took into his 
Hands all the Goods of the Inteſtate (ultra 220 l. 
Value) and had diſpoſed and converted them to 
his own Uſe. That the Defendant after Admi- 
niſtration ſued the ſaid Hope for Recovery of the 
Goods, or the Value of them; and pendant the 


Suit, the Defendant and Hope covenant mutual- 
ly by Articles ſealed by either of them. 1. That 
the ſaid Hope ſhould deliver all the Goods not 
ſold by him, in Specie to the Defendant, Cr. ws 


be granted. but to Perſons of the Age of — 
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the Defendant covenanted that he would defend 
at his Coſts all Suits, and fave Hope indempnified 
againſt all Judgments and Damages upon the ſaid 
Suits; and moreover” it was found that Hope had 
not paid any Money covenanted to be paid to 
the Defendant, and that the Defendant for Non. 

yment had ſued the ſaid Hope, and arreſted 
Lim, and that he was yet in Cuſtody upon the 
faid Suit; and moreover that the Defendant had 


waſted the ſaid Goods to the Value of 220 l. but 


as to the Reſidue of the Goods due, which Hope 
himſelf had poſſeſſed, the Advice of the Court 
was prayed; and the Queſtion in Law was, 
Whether the Defendant by theſe Articles had 
made himſelf liable to a Dewaſs avit for the Mo- 
ney not paid to him? And after divers Argu- 
ments, it was reſolved by the Court, That it was 


charged, for the Property of the Goods was 
changed by this Agreement ; for-the Defendant 
had of the ſaid Covenant, for the Goods 
which operated as a Sale by him, and otherwiſe 
Hope ſhall be twice charged; and it was the Fol- 
ly of the Deſendant to make ſuch Contract. Vide 
Nlv. Fol. 10. Caſe de Goring, and Sir Tho, Fones 59. 


Norden werſus Levis. 


Debt upon Obligation by an Adminiſtrator, 
Darante minore tate of an Executor cum Tefta. 
mento annexo ; the Plaintiff declared, naming 
himſelf as aforeſaid, but did not ſhew in the De- 
claration that Adminiſtration was committed to 
him, but profert Literas Teftamemarias, without 
ſaying, Literas Adminiftrationis ;, after Verdict for 
the Plaintiff, Pollexfen moved in Arreſt, That the 
Plaintiff had not intitled himſelf to the Action, 
for that he had not alledged that Adminiſtration 
Was 


a Devaſtavit, and that the Adminiſtrator ſhall be 


398 - 
was committed to him. Mit ben. Aſter Verdi 
it is — — late — of Jeoſails. Cur 
contra; and Judgment Quod nil capiat per Billam 
Sir Tho. Tones 193. Lake verſus 2 * 205 
Debt againſt Adminiſtrator or Executor upon 
a Devaſtavit, there muſt be a Judgment too to 
ground the Action. Calthrop 2. Burrel werſu 
Richmond and his Wife, Adminiſtratrix of Fonatban 


Bennet, 


don, deceaſed, is Plaintiff in a Prohibition, and 
ſets forth his Caſe upon 21 H. 8. and that the la- 


Value of 12000 J. and died the 10th of Mari 
his Son the Plaintiff. That the Plaintiff being 
Adminiſtrator did give Bond with Sureties, and 
that for true Adminiſtration the Bond is {till in 
the Perſon that is Adminiſtrator ; and that he 
the Adminiſtrator ought to have the full arid fole 


| pellable by any Law to come to any Diſtribu a 


7 


Ly 


Heghs, Adminiſtrator of Charles Heghs of Lan 
teſtate was poſleſs'd of Goods and Chattels to the 


1666. and the roth of April after,” he having 
Bona motabilia Adminiſtration was committed to 


Force, and he faith all the Goods do belong to 


Power to diſpoſe the Goods, and the Remainder 
to himſelf; and he faith, he being no ways 


of thoſe Goods, he was yet called in to the 

Chriſtian by the Deſendant his Siſter, : Daughter 
of the Deceaſed. To this the Defendant pleads, 
| the Prohiþition,-and 
for a Conſultation ſhe ta Proteſtation, 
That the Plaintiff is not to have the Good 
ſolely. For Plea ſhe ſaith, That when any Per- 
fon dies Inteſtate, and Adminiſtration is granted, 
the Adminiſtrator is to render Accompt; and oſ 
the Surpluſage, by the ancient Law of the King - 
dom, to allow every Child a reaſonable Ronen: 
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and that there remains of Dr. Hugbi, her Fs. 
ther's Eſtate, 3000 l. unadminiſtred, and the 
being a Daughter unadvanced doth call her Bro- 
ther for a Share into the Eccleſiaſtical ke 
and upon this he demurs. 

Debt againſt Executors; the — 
judgment, and no Aſſets ultra. The Plaintiff 
replies, They are kept on Foot by Fraud. The 
Defendant faith, He did not keep the Judgments 
on Foot by Covin; and becauſe he ſaith not, nor 
any of them, adjudged naught. Calebrop I — 
Richfield and Uxor verſus Udal. 

The Teſtator by Obligation was bound to the 
Plaintiff in 407. to be paid upon Demand, and 
that he required the Teſtator in his Life-time, 
and the Defendants, ſince his Death, to pay, and 
that they have not paid it. The Delendantsplead 
ſeveral Pleas; R H pleads'in Abatement, Thar 
Sir Andrew Corbet: died Inteſtate, and chat che 
Biſhop granted to him Letters of Adminiſtration, 
and ſaith, That he was never Executor, but Ad- 
miniſtrator, and demands judgment of the Writ. 
To this it is demurred, — he doth not ſhew 
che Letters of Adminiſtration. The other two 
Defendants ſay, Fully adminiſtred on the 27th 
Day of March, 1664, and that before the ſaid 
27th of March they had no Notice of this Action 
brought by the Plaintiff, and that from and after 
that Time they had not Aſſets. Upon this the 
Plaintiff demurs, and after divers Arguments 
Judgment was given for the Plaintiff. Caltbrop 
227. Mellor u. R. H. Mary Overion & . H. Exc 
cutors to Sir And. Corbet. | 

Title being made to a Term by one as Admi- 
niſtrator, and no Adminiſtration produced, the 
1 of the Eccleſiaſtical Court where it was 
grant 
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granted being produced, in which was entered 


the Act or Order of the Court for granting of it, 
it was allowed good Evidence; and Twiſden (aid 


That fo it was in the Caſe of the Earl of Menche, 


ſter. Leu. Rep. 25. Garret verſus Liſter, 1 part. 
By Twiſden and Hyndbam Juſtices, it was held, 
That where a Man dieth Inteſtate, having Goods 


in ſeveral Peculiars, that the granting of Admi. 


niſtration doth not belong to-the Ordinary of the 


| Dioceſs, but to the Metropolitan of the Province; 


for they are exempt from the Ordinary Juriſdice 
tion. Lev. Rep. 78. 1 part. ; 
Debt for Rent as Adminiſtrator, the Defen- 
dant pleaded, That Adminiſtration granted to 
the Plaintiff was Debito modo revoked and granted 
to J. S. The Plaintiff replied, That he was 
next of Kin to the Inteſtate, and that he had ſued 


an Appeal from the-faid Sentence; and aſter 


divers Arguments in ſeveral Terms, ic was agreed 
by Kelynge and Twiſden, That Adminiſtration 
might be revoked for juſt Cauſe, as if it were un- 
duly granted contrary to the Statute at firſt,” or 
if the Adminiſtrator afterwards become diſabled 
by Lunacy ; but it was adjourned, and long de- 
ed. But afterwards Levin ſaith (as he heard) 
udgment was given for the Plaintiff, becauſe by 
the Appeal the Sentence of Revocation was ſu. 
ſpended. Lev. Rep. 157. Price v. Parker, part 1. 
It was agreed by all the four Judges in the 
King's Bench, That where: the Ordinary hath 
granted Adminiſtration according to the e 
that he may not revoke it without Cauſe, be · 
cauſe the Grantee hath an Intereſt in the Goods 
by the: Statute, which the Ordinary may not 
take from him without Cauſe ; but for good 


| Cauſe it ſeemed to them all that he might, ul 
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the Adminiſtrator become Lunatick, Gr. ànd 
Morton and yndlam ſaid, That the granting 
pendant the Caveat was Caule to tevoke it. | 
they ſaid, That the Judges Delegates are the pro · 
per Judges of What Validity the Caveat ſhall be 
according to tfieir Law); and it ſeemed to ther, 
That" it is as a S perſedias in our Law, and that 
25 Judgtnent given aſter it in our Law is errone · 
ous, 10 it is in their Law aſter 2 Caveat : But be. 
it ſo or not, it is to be adjud ged by the Dele- 
gates} ho are the proper Judges of: this Matter 
of Proceeding in their Courts touching a Mat. 
ter Eccleſiaſtical which belongethito their warp 
and not to this Court, which is not appriſed 
their Forms and Manner of Proceeding. Aud 
for that Cauſe they held the Prohibition ill grant. 
ed, and that a Conſultation ought to be granted: 
But the Court being divided it remained as before 


Beets, parti 
Adminiſtrator De | 
J. S. obtained Judgment, and in Seine Facial 


aifilt the Bail he pleaded, That F. Sli was now 


tate tamtum, and the coming of the Infant ta 
Age ſhall not impede the Plaintiff to ſue the Scire 
— Waal * * 1 L he had 

en Execution upon th ment, 
after the Infant came to dad Bees Doaks, 
Whether it ought to be ſued by him, or by the 
wh Lev. Rep. 2 port, 37. Embrin-perſus Mott» 
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Avminiſtratos. 
Where Adminiſtration., granted 10 FA nent 
of Kin, when there is a teſiduary, Legatee, ig te- 


vocable or not, See Lev. *. 51. a fan Derne 
ſon v Batier.. 5 denbe 


41 was ſaid by A Hel, andhby gegen lis 
Man die having Goods in the feyeral- * 


of Vith and: (Canterbury, ſeveral Adminiſt rati 


ought to be cotnmitted; and ſo it is if in R 
and Ireland. Lom 2: part 86. Sbaw eg © 
- -Adininiſtration: Ro 3 and the Admi- 
niſtrator poſſeſſe a Term by Virtus of.j it, 
and made a Leaſe, then came a Citation to re- 
peal this Adminiftrstion; and. it Was md, 
of which:Sentence of Affit mation there, was 
Appeal ſued; and the Sentence of Afrmaticn 
was repealed, and the firſt, ; Adminiſtration, re- 
ted, — Adminiſttation granted to another. 
By Bal, &::totams Camam, This new Admiqiſtra- 
tor -ſhall: not avoid the Leaſe made by the firſt 
Adminiſtrator; for that is no more than a Repeal 
of the Sentence in che Clarion, and fo of the 
Nature oſ the Suit in the Citation, and ſo is all 
one as if the Adminiſtration had been axoidedin 
— 9 aud not as if 4 15 
peal originally, upon. 
Admiuiſit ation, by which it; had been totally 


amulled. eu. 2 fert 90. Serine. Seins. Co, 6 
Rep. Packman's Cale. £5 28 ys n un ue 
in a Pachibitinn me Calo was, died In. 
teſtate having A. N and C. — of che Whole · 
blood, bud B. E. and F. of dhe Half. blood; Ad- 
miniſtt at ion is commited to . and ori ted 
would bind him to a Diſtribujon equally bet 
all of ih elf blood, and the Whole bloos nd 


it w gued at Bar in ſeveral Terms, and for 
8 


it was ſaid, That of Acts of Par- 
92 il liament 


Ergo, the Law in Force ought to be intended the 
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Aminiſtratots. 
liament the Judges of the Common Law ought to 
judge, and the Half. blood is not regarded at 
Common Law, nor may. they be. Heic the one 
to the other, nor may the Teſtator or Inteſtate bs 

eſumed to have ſo great Affection to the Half- 

ood as to the Whole - blood. Therefore it is not 
Reaſon that the Ordinary ſhould give him equal 
Part of his Eſtate; and the Statute-Law being 
ſilent,” whether che Half blood be of Kin, but 
only appoints the Diviſion to be between the Kin 
of equal Degree, it ought to be determined by 
— —— 

equal Degree; and by them wete 

Faz.. Deuiſe 9. 2 Rolle 303. And for the Cop 
ſultation it Was ſaid, That this Statute being for 
Diſtribution ; of Things Teſtamentary only, it 
qughe to be expounded by their Law; and the 
Brother of the Half- blood is Brother, as' well as 
the Brother oſ the Whole blood, and of that out 
Law taketh Notice. Ergo, the Brother of the Half 
blood may be Guardian, as Owes 3 Gro, 
Swan v. Gatland 3 and the Statute is, That they 
oughe ta diſtribute according to the Law in Force; 
and aut Law doth not mention any Diſtiustion, 


Canon Lam; and they cited alſo 2 Ralle 303. 
and Style 74, 25. and Trin Tu. 29 Car. 2. it was 
laid at Bat; That the Eegleſiaftical Court doth 
ire ta the Half-blood half Shares, Which Ruins. 
4 and Wylde held reaſonable; and afterwa 
Mich. 29. Conſultation was granted, but 
If generally, or with an [4:9qu0d, ive half 
Share to the Half-blood; for always atterwards 
it was their conſtant Practice to divide equally 
between the Half and Whole - blood, and that 
2 2 - 
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- The Ordinary granted ' Adminiſtration” where 
there was a Will and Executors, although it was 
concealed, void and not made good by the Re- 
nunciation of the Executor afterwards: © Lev, Rep, 
2 part 18 2. Abram v. Conningham. 4 
Debt for Rent by the Leſſor againſt the Ad- 
miniſtrator of the Leſſee 3 he pleaded, That be- 
fore the Rent due he bad aſſigned the Term; 
upon which the Plaintiff demurred;' and after 
divers Arguments it was adjudged for the Plain- 
tiff; for the Privity of the Contract continued 
between the Leſſor and the Adminiſtrator ofthe 
Leſſee, as it was between the Leſſor and Lef- 
ſee. themſelves; and it is not contrary to Over. 
ton and Sidal's Caſe, cited in Walker's Caſe, Co. 3; 
and in Pop. Rep. and Myndbam ſaid, That an Exe. 
cutor may not waive'a Term ſo, but that he ſhall 
be charged for the Rent if he have Aſſets; for he 
is obliged to perform” all Contracts of the Te- 
ſtator if he hath Aſſets, be the Rent above the 
Value of the Land or not, which was not denied; 
and Kehynge ſaid, He may not ſo waive but that 
he ſhall be charged in the Deriner, upon which 
the Aſſets will come in Queſtion; and if he con- 
tinue in the Poſſeſſion he ſhall be charged in the 
Deber G. Detinet, in reſpect of the Perception of 
the Profits, hath he Aﬀets or not, to which Tu 
= agreed. Lev. Rep. part 127. Helier . Gs 

0 . e ln ot e 


Debt for Rent as Adminiſtrator of an Admi- 
niſtrator of a Leſſee for 30 Years, who deviſed 
to the Defendant for 20 Years rendting Rent; 
and that the firſt Adminiſtrator hath paid Debts 
of the firſt Iateſtate to the Value of the Term; 
1 + 0 upon 


ſter ſince. Lev. Rep. 173. 


* 
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Adminiſtratozs. 
upon: which the Defendant” demurred, becauſe 
the Plaintiff did not ſhew that the firſt Admini: 
ſtrator had paid the Debts with his on proper 
Money, and it might be that he paid them ont 
of the Money of the firſt Inteſtate ; for wich the 
Court held the Declaration ill; but it being 
moreover declared, That he elected and took the 
Term in Satisfaction, the Court held it a ſtrong 
Implication; if not a plain Averment, that he paid 
them with his own- proper Money; and aiter- 
tetwards Judgment was given for the Plaintiff, 
Lev. 1 part 154. Baker v, Beriford, - © 
Debt as Adminiſtrator againſt the Defendant, 
Leſlee for: Years for Rent, and Count of a Leaſe 
made to the Inteſtate, and he being poſſeſſed 
demiſed to the Defendant, render'd Rent, and 
brought the Action in the Debet & Deninet; and 
the Deſendant pleaded, That the Inteſtate he- 
fore the Leaſe to him had aſſigned his Term, and 


traverſed that the Inteſt ate was poſſeſſed when 


he demiſed to the Deſendant. Iſſue upon it, and 
Verdict ſor the Plaintiff, and it was moved in 
Arreſt, &. That the Declaration by an Admi: 
niſtrator in the Debet G. Detinet lĩieth not; for 
although; that in Debt againſt an Adminiſtratot 
he ſhall be charged in che Debet & Derinct, a 
Hargrave's Caſe is, in teſpect oſ his Poſſeſſion; 
yet in Action by an Adminiſtrator, who had a 


Term and made a Leaſe; he ſhall ſue for the 
Rent in the Derinet tantum, becauſe all char which 


he ſhall recover ſhall be Aſſets ; but where the 
Executor is ſued, he, in reſpect of the Poſſeſſion 


and Profits of the Land taken by himſelſ, ſhall be 
charged De bonis propriis 3 and ſo the Court held, 


That the Declaration was not good, but it is 


help'd by the Verdict by the Statute de Jeofails 
0 E D d made 


3 


403 


| menten. | 
made at Oord. Levin a Counſel for the Defen- 
dant Lev. 1 part 250; Freum Freum & Ur v. Penton, 
+24 upon a Promiſe of the Teſtator for 
1000.4 the Defehdant | pore a Recogmzancs 
in ſor 2000 U. and ſeveral Judgments 
againſt hi elf aſter exhibiting the Bill; and plead. 
ed; Payment of them ſeverally, and pleaded ſes 
veral' Obligations to ſeveral Perſons, and Pay- 
ment of them aſter Exhibition of the Bill, and that 
he had fully adminiſtred, and that he had not at 
any Time aſter the Bill any Goods, except Bong 
ad valentiam of the ſeveral Sums paid upon the 
ſeveral 8 and Obligations; Ee prater. 
bona ad valent iam 5 l. _— =. 
von ſufficiunt ad Satiifaciend 
Plaintiff replied, — That the Thatch Jadgmen 
were had by Fraud and Coin; pro placito he 
faid, That the Defendant paid not the M 
vpon the ſaid Judgment — nor upon the 
Judgment to B. & ſic de cateris; and in like man- 
ner he pleaded — ſeverally of the 
ſaid ſeveral Sums upon the faid ſeveral Obliga- 
tions, omitting ſome, Et de bor ponit ſe ſuper ps: 
triam. 1 — ip 
| tisfied and kept on Foot by Fraud and Covin, 
\ = upon which the Defendant demurred; and now 
1 he excepted to the Replication. 1. Becauſe ft 
was double and manifold, putting all Matters in 
Iſſue for Non -· payment of one would have made 
an end of all; but Nom allocatur; for the Plaintiff 
hath Election to traverſe one only, or every one; 
for he might be miſtaken in one, and for that it 
is good to traverſe ſo many of the Matters as he 
Pleaſeth; and ſo it was done in Trecbing's Caſe, 
and Furver's Caſe.” Co. Rep. and all are 


ſo, 2. The pleading Now ſolvit to the one, yon 


Debt due to the n al- 


not rr 
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triam, good; for they are ſeveral Iſſues 
Et de hoc ponit ſe," &. and not a multiſerous Iſſue, 
as was objected." 3. The omiſſion of Pleading 
to ſome of the Sum paid upon the Obligatiotis 
hurts not; for he may plead do as many of them 
25 he pleaſe, and omit the others; 4. Although 
that he miſtook ſome of the Sums to which he 
pleaded Non ſolvit, ic hurteth not 3 ſot it is no 
more than if he had ſaid nothing to them, and 
judgment was given for the Plaintifl. Leb. 1 
281. Jeffrey v. Dee. Adminiſtrator d Tuerard. 
| Aſſumpfit, and called her ſelf Adminiſtratriꝝ 
of FJ. S. and declated; That the Deſendanc-was 
indebted to her 300 J but did not lay indebted 
to her as Adminiſtratrix; but then declared of 
another Debt due to her as Adminiſtrator: And 
upon Accompt between them, the Deſendant 
was found indebted to her other 30 l. and pro- 
miſed to pay it, and upon Nen Afſumpſit a 


neral Verdict, and entire Damages; upon which 


it was moved in Arreſt of Judgment, That the 
firſt Promiſe is, and oughe to be intended of a 


though that ſhe named ber (eli Admitiſtratrix, 
& in. fine \'narrationis, yet it was only to warrant 
the ſecond Account which is in furs Iuteſfati. To 
_ was — e Pro- 

ile to be in Fare Proprio, yet the laſt being upon 
an A with bel ſei and the Promiſe was 
to her (elf, in her own Time, they may well be 
joined in one Declaration; and one General 
Verdict and entire Damages aſe might well be 
intended aſter Verdict, That he firſt Debt was 
due to her as Adminiſiratrix, alchoughhat/it was 


Plaine 


to the other, Ge then Es di loc pelt {+ . 
r the 


1 


Anminiſiratos? 
Plaintiff.  Twiſden, Totis \ Viribus: tcontra;\ Lavin 
2 pu 110. Carti v. Da vie. 11 10: barg muß: 
Debt for Arrears of Rent as Executot, and 
alſo as Adminiſttator, durante minore tate of 
his Co- executor ; and declared, That the Te- 
ſtator made the Plaintiff, „ andithe other Co- exe. 
cutors, and that J. D. ſeiſed oſ a Rent of 20 4 
7 Annum, deviſed it to three Perſons in 

arts in Common, aod that all the three De» 
viſees levied a Fine thereof, as to the one Moiety 
to the Wiſe of the Teſtator in Fee, and as to the 
other Moiety. to the Lſe of a Stranger in Fee, 
and that che Stranger granted his Moiety to the 
Wiſe of the Teſtator in Fee, by whom the Te. 
ſtator had Iſſue, and the Wife died; whereupon 
the Teſtator was ſeized in the Whole by the 
Curteſy of England; and that the Rent became 
due to the Teſtator, who made him and the 
other his Co- executors, and that he alone proved 
the Will, and had Adminiſtration granted to him 
during the Minority of the Co executor, who i 
yet within Age. Upon which Declaration the 
plaintiff demurred ; and now ſor the Defendant 
to Things were inſiſted on. 1. That this Rent 
being a Charge is againſt common Right, and 
may not be ſo divided thereby to make the Terre 
Tenant ſubject to ſeveral Diſtreſſes without his 
Aſſent; and here is no Attorument, Co. Lit. 148. 
6. Other wiſe it is of Rent. ſervice of Things which 
are of common Right, Hub; 2 5. Gtantee of a 
Rent granted part by Fine, the Tenant is obliged 
to attomn; Tbeteſore here the Neviſe and the 
Eine ta the Uſes divided, is not good. Agreed, 
That ta the Deviſe, ot to the Fine to Ules At- 
tornment is not neceſſary; but Deviſe or Fine to 
Uſes of Things nat dividable: may not Grid 
41h 4 TD 2 0 5 Mz 
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Avininiftrato!s;. | 
wem, but the Deviſe and the Fine to Uſes is for 
that Reaſon void. 2. Both Executors ought to join 
in the Action, although that one alone proved the 
Teſtament, and Executor and Adminiſtrator to 
the ſame Perſon are inconſiſtent; ſor where there 
is an Executor the Ordinary hath no Power to 
grant Adminiſtration. © Co. 9. Henſloe*s Caſe, and 
lv. 130. Smith v. Smith and Cunningbam's Caſe, 
adjudged: laſtly. To which it was ànſwered by 
the Counſel of the Plaintiff, and reſolved by the 
Court, 1. That by theſe Conveyances of Deviſe 
and Fine to Uſes, the Rent may be divided with- 
out the Aſſent or Attornment of the Party, be- 
cauſe his Aſſent or Attornment is not requiſite for 
the Perſection of theſe Conveyances. ' 2 Where 
one of the Executors is an Infant, and may not 
prove the Will, Adminiſtration durante ſue minori 
erate may be granted to the other, who ſhail 
bring the Action Sole; and it is not inconſiſtent 
that he ſhall. have the Adminiſtration in ſuch 
Caſe; for that it is not granted as upon one dying 
Inteſtate, for the Will is proved, but only to en- 
able him to ſue alone; becauſe that the other is 
not capable of proving the Teſtament, and ſo 
not to join with him, and he may not ſue alone. 
Lev. 2 part 240. Colborne v; Mrigbe. 5 
Aſampſt as Adminiſtratrix to her Husband for 
20 l. 105. the Defendant pleaded chat che In- 
teſtate was bound in a Statute of 2000 l. to Cordel, 
pro vero C juſto debito minime ſolum. The Plain- 
tiff teplied, That Cordel ſued an Extent and Li- 
berate upon the Statute, and had Lands delivered 
and accepted by him, and the Return of the Writ 
prout pater per recordum. The Defendant rejoined, 
That the Sheriff who returned the Writ: was re- 
moved from his Office, by which the Return was 
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Judgment; ſor per Car, Cordel, by accepting of 
the Lands upon the Liberate, was concluded to 
have other Execution againſt th: Goods of the 
Dead, and ſo the Adminiſtratrix not 

upon the Statute, Fit. Execution 84. 2 Cro. 694. 
* 15 H. , 15, 16. Delenbam s Caſe. And this 
very Point Was reſolved laftly in the Court of 
Common Pleas, between Jobnſon and Dong, for 
the Preſumption that by the Acceptance of the 
Lands the Statute is ſatisſied; and as to the Plea, 
That the Sheriff was removed before the Return, 
it is contrary to the Record, and not receivable, 
for which the Plaintiff had Judgment Levirz 
3 part 269. Bar ler v. Dye, Adminiſtratrix of Dye, 
Gale had Judgment in Common Pleas: aſter 
Verdict againſt Till an Adminiſtrator, why 
brought a Writ of Error thereupon in B. R where 
the Judgment; was affirmed. . And the Queſtion 
thereupon was, Whether the Plaintiff in the Ac: 
tion ſhould have Colts upon the Affirmance oſ 
the Judgment in che Writ of Error, upon the 
Stat. 3 Jac? And that he ought to have Coſts were 
cited. 1 Cro. Ati v. Herd & ibid. Peccaſhs Cale, 
Hut. 78, 79. Lateb of the Writ 
of Error being his own A. Semble,.. no 
Coſts ſhould be. For they ſhall not find Bail up. 
on the Writ of Error upon the ſame Statute ; but 
they would adviſe. Leung, of Counſel for the 
| Plaintiff: in the ariginal Action, was ſatisfied: 
the Opinion of the Court, and did not move 
further. Lew. 3 part 375. Gale v. Till. (3 OE] B38 3 
Debt upon Obligation againſt: the Defendant 
26 Heir, ho pleaded that Adminiſtration to the 
Anceſtor was committed to F. S. who had the 
Admiaiſt ration, and bad Aſſets. The 1 
3 mu- 
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demurred, and upon Ar 1 udgment ; 
for the Plaintiff hath Election ro g ere one or 
the other. Levin 3 189, Dovies v. Church- 
mer,” But econraih againſt the Executots. 
Debt againſt the Defendant Adminiſtrator, 
and declares upon a Demiſe to the 'Inteftate for 
129 J. due in the Life of the Inteſtate in che 
Detinet, and for 64 J. in his own Time in the 
Debet & Derinet. The Defendant demurted; and 
adjudged the Action did not lie to cha e bim in 
the Derinet for. Part, and the Deber Det inet 
for the other Part, which e ſeveral] FT 
ments; /cil. De ben, the Arrears 
his own Time, and De boni. ati for the Fri 
rears due before his Death; the ſeverin 
the ſaid Sums in the Declaration is not fulficient, 
but he oughe to have ſeveral Actions. Lov. 3 3 Pert 
74. Salter v. Cobbold | 


Adminiſtrator 
Scire Facias againſt the Defendatt as Admin. 


ſtrator of Mary Sachwell,' againſt whom the Plain- 
tif had obtained Jodgment for 1700 L add 57. 
Damages, as Adminiſtratrix to Henry nr th: 
60 e e 22 
c nom t Juls pro- 
ſuggeſted that Ay bad 3 5 

= 


had 
adminiſtred the Goods 


'That 


g of 


41. 


4˙⁴ 


that Marg ]. walted ; and they ſurther found, | 
That, a; lin; Marriage between Henny and 
Mary, Henry covenanted with . \ Norwood to 
Jeave to Mary at his Death; 1000 J. and gave an 
Obligation for 2009 J., for Performance of it; 
and that aſter Marriage Henry died indebted to 
the. Plaintiff 2700 l. for, Money had and received 
eo: his Ule; and afterwards. died, and Admini. 
ſtration ol his Goods were committed to Mary; 
and that aſterwards the Plaintiff impleaded Mary 


for the i 700 J. and obtained. the Judgment ſupra, 


And that the 1000 J. not being paid to 4, 
nad brought Debt againſt Mary as Admini. 


Mary by. Conſent of Norweed, did leave in his 
Hands 1000 J. of the Goods of Henry, to ſatisfy 


e might have pleaded 
in Bar ol. — 


not having done, ſhe ſhall be charged to pay it 
notwichitanding the other Judgment for her pro- 
1 * . per 
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"an af rata 

per Debt. - As if an Adminiſtratot Halb I ſſets 
to the Value of 100 J. only, and conſeſs tv Judg- 
ments to two ſeverat Perkons for 1067, 4. piece, 
ſne ſhall be obliged to pay both, as if the had 
ziven to them two ſeveral Obligations for to pay 
them. By Pemberton, M yndbam ind Chattton," It 
not being found that at the Time of the Judg- | 
ment confeſſed to the Plaintiff, 'ſhe had Notice 
of the Obligations upon which ſhe paid 63 l. ſhe 
{hall not be ws 1 for the 63 U neither ſhall ic 
be a Devaſtavit ih het; fof they held” That a 
Executor who paid Debts upon Contfacts, het 
there are Debts by Specialty not paid; Where 
they had no Notice, it ſhall not be a Devaſfeur, 
by Payment of the Debts upon W egy bm 
not/having Notice of the Specialties; but Levi 
2 contra'iri this Point. They agreed, 
That if Executors pay a Debt of equal Nature 
aſter Writ brought ſor another Debt of the ſame 
Natute, they ſhall be excuſed if they hive not 
Notice of the Writ ; but they may not pay a Debt 
of inferior: Nature aſter Weit brought for Debt 
of ſuperior. Nature, have they Notice of the Wrie 
or not. Nor was it at any Time ſeen beſort 
That default of Notice of the 8 ty ſhould ex- 
cuſe Payment of a Debt upon Contract. Bat by 
the other three Judgment was given we ſupra. 


Charlton ſaid to Levin afterwards, * hat he T | 


canted his Opinion im this Point. Levin 3 pat 
11z. Britten v. Bathurſt, © oO 10) EG 
ia Ejectment eried- at the Bar, Where the 
Plaintiff made Title us Adminiſtratrix, and proved 
her Adminiſtration by the Act of Court, by the 
4. it to her and it was admitted uf. 
ent per tous le Court, without nn 
11s 1 
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of it under the, Seal of the Court. Lev: rhef 


miniſtrator u | 
=”, and did not ſay, Loci illi Ordinar,, not 
cu; de Jie, it belonged to grant it. The Coun 
held it good in Caſe of the Archdeacon, as well 
as in the Caſe of the Biſhop, for the Archdeaco 
oculus Bpiſcepi ; and by Tilden che Declus 
is good. without ſaying Loci illins Odin, 
becauſe he produced his iniſttati 


igation againſt an Adwin 
Ae, upon 


was 


a, 


Baß. Eur. 323, 329. were cited; hut dem 
were cited Shipley's Cale, & Trin 13 Fec. Rot 
1104. & Mich. T3 Foc. Rot, 206, both in thi 
Court. Kelynge, Rainsfard-and Aaretom held; Thu 
the Judgmenc ought'to be affirmed according to 
Shipley's Caſe, Twiſden dubitevit, and took Ex 
22 becauſe the Defendant was in Miſerun. 

is Where the Plaintiff was not delayed, ſor the 
Plea, is a Conſeſſion of the Action. Carers, ts 
not a direct Conſeſſion, but as an Admittance of 
the Debt, and it is aſter Imparlance; and they 
0 - affirmed 
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afficmed the Judgments ' Levine. 1872 r 
V Nelfon, - */ to Minne « 184g en Hrs 06 * 
Seire Facias Taft 12 Feb. the laſt· Day of 
Term, by the Plaintiff as Adminiſtrator ag 
the 8 1 repos who impa pared 
enerally, and aſter emanded Oyer of the 
2. u mtr en, weh 0 Gear Tefe 
26 of (ar after, ah, heh Hillary and Eaſter 
Term in the Dime of Vac ion 3/\upon which! 
Deſendant pleaded-it iti Abatement, {The 
tiff chereupon demurred, becauſe he might not 
plead in Abatetment aſtet a general 
But per Cur', It iappeating now upon the Record, 
po Se ke Dn — 
Cauſe of: Action, the rt a Offcio ought 
to abate the Writ; and ſo they did, h 
that he could nat have Seire Faris tel ed after the 
iath ef Nb. till Term Paſcb. in this Court ʒ and 
although in rei verit ate he might ſue after the d- 
miniſtration granted in Time of Vacation, Other- 
wile. it i where: fie Sin is by Origiol out of the 
Chancery, _ the Court is always open; tamen 
Luan aſ this nt; for it appeateth not truly 
the — when the Adminiſtration bore 
Me, that coming in aſter. general Iinpatlance. 
ö Ir CINE aſter Impat- 
Leim a 1 rr 3 
2 $212 ar at n We of Is; 1 bloff 
Aud now to what :we: have declared to deck 
in the due and legal 6 of their 
Wills and Teſtamenta, and :Executors in the true 
and rming of them: And how Mens 
Eſtates; ate toi he adminiſtred and diſpoſed of 
When there is. nn Will or Teſtament made or de- 
dared] by them. Ie remains only, Phat ur de- 
clate that Variety a Cases and a 
10 . pen 


/ F 


pened for want: of the due and legal Forming, 
or true and regular performing of Wills and = 
raments, and the Reſolutions = J m_ 
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Ut ien: 
20 Dek, and Legi . wo 10 * 
s 220 7 311 Gran to JL 
ae 3 F Mam by lis Teſtament 
weth Lands or Tenements, or God. 
the Executor will not deliver Goo ts 


416 


And 1 
the Deviſee, he hath no Remedy by Common 


g n 312 


Law : But be muff have 4 Citation u 5 
Executors to appear beſore the Ordinary, 10 
* Cauſe why: he performs not che Will of the 
NI Ui Bas z min 23 nd 4 
For the>Devideo: may not take the 
but it muſt be Nr to him by che Extey 
e. 1995 $43.37 30] ante ye un (198100006 
If a Man dediſachs eicher by Name ot 
generally, Goods and Chartels'Real-or Perſonal; 
and dieth ; the Deviſee cannot take them with 
out the Aſſent of the Executor. But When 1 
Man is ſeiſed of Lands in Feeg and: deviſed che 
fame in Fee, in Tail, for —— Years," the 
Deviſec ſhall enter; tor in that Caſe-the Bren- 
tors have no meddling chere wich. And» the Free- 
hold or Intereſt in Law is in the Deviſee before 
he doth enter; and nothing in that Caſe h 
regard to the Eſtate or Intereſt deviſed, | 
eth to the Heir: But if the Heir Enter, or hold 
the Deviſee out, he may either enter or have hi- 
Wric of ex Gravi. Querels, Cote i 1 f. 110 % 
A Deviſe may cteate an Iuheritance by other | 
| Words than 2 Giſt can; et cannot a Deviſe i 
——— 6 
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male, is a pub Eſtate-cail. Coke's'1 Inf. 27. 4. 
Where by a | 
male, the Son of the Daughter ſhall not inherit. 
Coke's x Int. 25. 4. 25 , 
If a Man by his Will deviſe his Lands to his 
Executors for Payment of Debts, and until his 
Debts be paid: In this Caſe the Executots have 
but a Chattel and an uncertain Intereſt in the 
Land, until ſuis Debts be paid; for if they ſhould 
have it for their Lives, then by their Death their 
Eſtate ſhould ceale, and the Debts unpaid; but 
being a Chattel, it ſhall go to the Executors of 
Executors for the Payment of his Debts. But 


otherwiſe it is if a Leaſe be made to a Man until 


one hundred. Pounds be paid; for there, becauſe 
the Rents ate uncertain, the Leſſee hath an Eſtate 
for Life determinable N J of one hun- 
dred Pounds. Cole s 1 Ia. 4 .. 

If Ceftuy que uſe had deviſed that his Wife 
ſhould” ſell his Land, and made her Executrix, 
and died, and ſhe took another Husband, ſhe 
might ſell che Land to her Husband; for ſhe did 


ic in aer Dre, and her Husband thould be in 


the Deriſor. IId II. 
Stat, 32 & 34 Hen. 8. do not take away the 
Cuſtom to deviſe Lands; ſor affirmative. Act 
doth not take away Cuſtom. Coke's 1 Int, 118. 
Tenant in Dower may deviſe Corn growing. 
Coke s 2 Inſt. nn | 2 11 
It a Man make a Feoffment to the Uſe of his 
Will, or to the Uſe of ſuch Perſon or Perlons, 
and of ſuch Eſtate or * as he ſhall TE 


of Law. - And the Statute provideth, That . 
lamtas Donevoris, p e. obſervetur. f Coke's 1 Inf. 


Where 4 Deviſe to a Man, and his Heirs 
Deviſe to a Man, and his Heirs: 


/ 
F 
a 


* : 
* 


Deuiles and Sn: 


his Will. By Operation of Law the Uſe dam 
1285 in the Feoffor, and he hath the Uſe in the 
mean Time, and is ſeiſed of a qualified Fee, till 
Declaration be made according'/to his Power, and 
then the Eſtates take Effect by Force of the Feoff. 
ment, and the Uſe is direaed by the Will. But 
if ſuch Feoffor by Will deviſe the Land it (elf, 
without Reference to his Authority, there it ſhall 


6 by the Will. e Jong! Edward 
| 2 KN 


If a Man deviſe Lands to one, Be Heirs, 
and afterwards the Deviſee dieth before the De 
viſor, the Deviſe is void. For the Will was al. 
terable at the Pleaſure of the Deviſor, and the 
Heir cannot be a Purchaſor. Coke's 1 Rep. 156. 
Rector of Chedington's Caſe. 

A Deviſe imports a Conſideration: in it ſelf, 
and therefore cannot be averred to be to the Uk 
of any but the Deviſee, if it be not expreſſed in 
the Will. No more can a Deviſe be averred to 


be for 2 unleſs it be e 2 in the 
Will. Coke's 4 Rep. 4. Vernon's C 


The Writ Ex gravi Querels lieth, where a Ma 1 
ſciſed of Lands or Tenements in any City ot Bo- C 
rough, or in Gavelkind ; which Lands are de- | 
viable by Will Time out : of Mind. No if ſuch ( 
Lands be deviſed in Fee-ſimple: or Fee-cail, he, F 
to 00 ROAD this Deviſe is made, ſhall: have this Writ ; 
wo Querela, for to execute that Devile. . 

| 
| 
| 


3 
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he Remainder in. Fee to a Stranger, if Te- 
' nant in Tail enter and die without Iſſue, he in 
the. Remainder ſhall. have this Writ. And the 
Heir of the Deviſor for want of Iſſue, or he who 
hath the nn have this Wric. F. N. B, 
445. a 


? 
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K Man deviſeth Lands in Lomb to eg 
don Condition, That if ſhe marrieth, the La 
ſhall remain to his Son in Tail ani for Want 


415 


ſuch Iſſue, the Remainder to the right Heirs of 


the Donor i in Tail. © The Wie eaketh Husband, 
and ſhe and her Husband oceupy the Lands, 


he in the Remainder dieth without Heirs of 0 
4 


Body. The right Heirs of 2 r ſhall h; 


a Special Writ Sf Ex gol Bu e. 10 


£1 wor 7958 


Mary Port ington s Caſe. 
By Cuſtom of Lade a Mat may hel 
1 But to his Wife he can deviſe only for 
The Goods of 4 Freetiam Garinor be acvitea's 
But the Wife ſhall have one third Part, and the 
Children another third Part, and the ot 
third Part ſhall-be' diſtributed or diſpoſed of fe 
the Good of his Soul; and this is called the'Death's 
Part. The City Low, pag. 4. And may deviſe in 


Mortmain. 


Deviſee of Lands may enter 140 them withode 
Livery of Seiſin thereof to de made to hirti, 


Co. Inſt. 112 
If a Man by Teſtament deviſe that bis Execu- | 


tors may ſell the Tenements he hath in Fee-fim- 
ple, aſter his Death the Executors nay ſell the 
Tenements, and put out che Heir; but in this 
Caſe they "muſt all join. But if a Man devi 
Lands to his Executors to be fold, and one of t 
Executors dieth, the Survivor may ſell the Land; 
becauſe as the Eſtate ſo the Truſt ſhall r . 
And what might be done by Cuſtom in ſome 
articular Places when Littleton wrote, may now 
done generally by Stat. 32 & 34 H 8. And it 
one Executor refuſe to fell, the others * il, 


bur not to him that refoſeth, 1 Inſt. 113. 4 
Eez2 And 


a9 
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And it is better to ive ee Authority 
10 an Eſtate, unleſs the Teſtator intend. they 
Shall have the mean profis till Sale. Co. x bf, 


And hers. ou may note a Diverſity between 
a Deviſe ado may create or pals an 


that cannot by Conveyance or Act executed in 


Life of Deviſor. 1634., 42. 

[There is great Difference between a reals 
of Lands upon Confidence, or to Intent to per. 
fotm his wn Win; and a Feoffment to the Uſe 
oF ſuch Perſon or ” Perſons, and of ſuch Eſtate 
and Eſtates, as he ſhall ap point by his Will. For 
in the firſt Caſe the. Land paſlech by the Will, and 
not by the Feoffment, Se. Coke's 1 ! Inf. 231. 4h, 

Where Lands are given to a Man, and the 
Heirs male of his Body, upon Condition, that if 
he die without Heir ſemale of his Body, that then 
the Donor ſhall re-enter, this Condition is utter- 
ly void; for he cannot have an Heir female of 
e ſo long as he hath an Heir male. Coke's 
4 I64. 

A Devil to a Man and his Heirs male oth 

a. good Eſtate-tail. 27. s. But the Son of the 
"File: ſhall not inherit. 

Lands are deviſable according to the Cuſtom 
of ſeveral Places, as in many Places all, in ſome 
Places only ſuch as the Deviſor hath purchaſed. 


In ſome Places he may deviſe any Eſtate; In 


ſome Places for Life — &c. And Voluntas Te- 
Patoris eft ambulatoria wſque ad Mortem. 

A Woman cannot deviſe Lands ſhe hath in Fee 
to her Husband, becauſe ſhe is Jul poteſtate Viri 


1h and hath not Power to deviſe the hy but 
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HART: .- Devilts'atw'Legirles. PTY 
And it is truly ſaid, the firſt Grant and the laſt 
Will are of greateſt Force. 
Where in one Will are divers, Deviſes; the 
laſt ſhall ſtand: Cum duo inter ſe pupnantia reperi- 
e, in Teftimente, urinum lan of. Col 
o 
"Ta Leaſe be deviſed to one and his Heirs 
male of his- Body, yet his Executors, ſhall have 
it. For a Term is but a Chattel which cannot 
be intailed; and ſuch Deviſee may well alien 
the Term to whom he pleaſeth. Cote 10 Rep. 
8 Lennard Lr C ae. 
A Man dewiſed Lands to one for his Life, and 
after to his next Heir male: Agteedt he hath but 
an Eſtate for Life; becauſe he had expteßꝭ Eſtate 
for Life deviſed to him, and the Remainder is l. 
mited to his next Heir male in the ſingular Num- 
ber, and the right Heir male of the Devilee can. 
not enter for the Forfeiture in the Liſe: of the De- 
viſee, for he cannot be Heir as long as the D 
viſee livech, "And the Deviſee by Feoffment de: 
termining bis Eſtate for Lite, by a Condition io 
Law atmered to the ſame, it cannot afterwards 
be revived, and therefore the contingent. Remaiu- 
der was not deſtroyed : But if Tenant had been 
diſſeiſed" and died, it had been otherwiſe.” Co. 
aan TEINS 
A Deviſe may create an Eſtate otherwiſe than 
-a Gift can, yet cannot a Deviſe direct an Inheri- 
tance againſt Rul s of Law: And the Male muſt 
make his Conveyance by Males only, and the 
Female by Females only. Thereſote the laſeſt 
way when a Man will intail his Lands to the 
Heirs male and female of his Body, is to limit 
the ſirſt Eſtate to him and the Heirs male of his 
Body, the Remainder to him and to the Heir 


Eez of 


2 


* 


eine 
of his Body, and: then all his Iſſues whatſoever 
ye prin: Co, 1 ft. 25: b,- Co. 1 *. 


71 a 17 Shar” by his laſt Will, Land be Te 
nements to a Man and to his. Heirs male, this by 
Conſtruction of Law is an Eſtare-rail $ ab _ 


NM Top! Ne pen bids 7 Ter 57 1. Years, by bis 


laſt Will deviſed the ſame to one and the Heirs of 
is Body, begotten, and made his Executors, and 

Be; ; the Deviſee entteth * the Aſſent of the 
xecutors, hath Iſſue and the Term, and 


Len this Alienation barreth the Iſſue; for a 


erm of Years cannot be entailed, - Co. 4 bf. 87, 
That the firſt Deviſee cannot bar an 'execy- 
tory Deviſe: And that requeſting and accepting 
a Thing imply an Aſſent, Nun enim refers av, qu 
aſſenſum ſuum prebet verbis an rebus i ih Tel 
£0. 10 Rep 53.. Lampet's Ca 
Such Eſtate cannot by the Rules of Common 
Law be conveyed. by Act executed in his Life 
me by Advice of Counſel; Such Eſtate cannot 
deviſed by the Will of a Man who is intended 
in 40 0 e void of Counſel. Co, e 


Corber s Caſe 


And any "Man at his Day may give Lands 
Tenements or Hereditaments; to any Perſon 
Per erſons, and their Heirs, for hoc finding of a Preach 
el d 21a A. a ork or any other cha- 
table Uſes. it is eve 
ſuch Feoffnen! or Eſtate to reſerve a (nal! R 
5 te Feoffor and his Heirs, or.to;expreſs ſome 
uch Conſideration of ſome ſmall Sum. For then, 
although the Statute make the Uſe expreſſed void, 


Wk the hs Lak be * to wer own wh 


Bt 


„ease rg JTSP2S272 ITS. 


28 


32227 


rr K s- 


E n_ FF RX 3s 


- 2 "Tue . | 7 


FP + UW | | 
Me © 


Deviſes and Legacies. 


be without Conſideration. 10 1 Rep. 245 23. 
Porter's Cale. ira Ur 

ln 38 H. 8. Dyer 162. William bor ubs ſeized 
of Land to the Value of three hundred and ſixty 
Pounds, of. which ſixty Pounds was by joint Pur- 
chaſe to him and his Wife during the Coverture; 
deviſed, That his Wife ſhould have 'a third Parc 
of all his Land during her Life, with thoſe Lands 
ſhe had in Jointure; the Aſſigument to be made 
by his Executors, if it were not contrary to Law. 
This Widow veſuſed her Jointure of ſixty Pounds, 


and demanded” a third Part of the whole loberi- 


tance ; viz.' one hundred and twenty Pounds as 
her Legacy, and a third Part of that which re- 
mained ſot her Dower, viz. eighty Pounds z at 
laſt it was Agrement ordered and decreed in 
the Court of Wards, That ſhe ſhould have the 
2 ur ſupra, and forty Pounds over for her 

Dower. | Tbe Woman's Lawyer, 185, 1868. 

The party had two Sons and two Daughters, 
and deviſed by Will, That if one died before 21, 
the other mould have her full Part. Afterwards 
the Defendane marrying, the Survivor was pro- 
miſed to have both Portions, and made Jointure 
accordingly. The Will is void in that Point, be- 
cauſs by Cuſtom the Son ſhould have Part) Ni- 
cholas contra Dutton, The like in Bacon's Caſe, 
Tot hill: Tranſattions, o. 

Where 2 Deviſe is void in Law by Miſtecital 
of a Grant, and Lack of an Attornment; the 
Court decreed it good. Bacon's Caſe, Pohl, 
70. 

A Deviſe without Arcornmen good. Co. 1 bp. 


Us 112, 322. 
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. 423 
and not to the Uſe of the Feoffors as they ſhould | 


24 


amounts to 2 Deviſe to fell. Lid. 119. 


ſuch Lands, Tenements and Hereditaments, 45 


Gef. 3, 4. and Wing, Ar. of Stat. Title Wills, 


I enn. 
4 * 
Y +. * , \ 
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_ Deviles cies. 
One Jointenant- promiſed the other upon his 
Death · bed, that he would not take: Advantage 
of the Survivorſhip, but ſuffer him to- diſpoſe of 
it by his Will, by which he deviſed Part for the 
Payment of his Debts, and the Survivor was or, 
_ to make the Eſtate accotdingly. Ca 
). 81. | | MITT init 0 Tis 
| 4 Deviſe to an Heir on Condition to fell, void 
in Law, yet good by way of Truſt in Equity. 
Caſes of Changer, 177; 179. .. 
A Deviſe of all Eſtates Real and. Perſonal far 
Payment of Debts is a Deviſe in Fee. 1bid, 197. 
A Deviſe'to two Legatees equall/; the De: 
viſe is joint, and yet the Intention prevents gur. 
vivoribip. - id 29. onde e 
Portions deviſed out of Lands payable at pre- 
fix d Days, which the Premiſſes will not do, 


9 


and 


By the Stat. 32 H. 8. cap. 1. every one (ex- 
cept a Woman covert, an Inſant under the Age 
of one and twenty Years, or a Perſon De non anc 
Memorie) may, by their laſt Will and - Teſta 
ment in Writing, or other Act lawſulty executed 
in their Life, give, diſpoſe, will or deviſe, al 


they are ſolely ſeiſed of in Fee. ſimple, or as much anc 
as of Right in them is, of all ſuch Lands, Tene - Wh af 
ments and Hereditaments, as they are ſeiſed of in 35 
Fee-ſimple in Coparcenary, or in Common io 
Fee. ſimple to any Perſon or Perſons (except to Wh or 
Bodies Politick and Corporate.) And wo Parts "Wh nc 
of three of all ſuch Lands, Tenements or other 
Hereditaments, as they hold in Knights Service. Wl nc 
See 12 Car. 2. cap. 2. 32 H. 8. c. r. and 34 & 35 Wit 
H. 8. cap. 5. Co. 1 Inf. fol. 111. b. Swinb, part 3. Wl vi 


All 
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All manner of: Goode and Chattels, real and 
perſonal, moveable and immoveable, be de- 
yiſed „ or Teſtament, n in cer. 
tuin Ca EY 340 OTTER 7 
As where two Men are jointly poſſeſſed "Lb. 
Goods and Chattels, real or perſonal, one of 
chem cannot make his Will, and bequeath his 
Part to another; ſor when he dies his Part goes 
to the Survivor, and ſo it is in Lands, Tene- 
ments and *** Coels Inſt. 140. 

Nor can a Spiritual Perſon, or Maſter of a 
College, or Hoſpital, or Mayor of à City, de- 
viſe thoſe Things which: belong to their Church, 
College, Hoſpital or City; nor can the Crown 
or — of the Realm be deviſed by Will, but 
they may be given by Letters Patents; and a 
Parſon by Will may deviſe the Corn growing on 
the Glebe Land at the Time of his Death. F. N. B. 
Deviſe 5. Stat. 28 H. 8. cap. 11. 

The -Husband cannot deviſe ſuch Goods as his 
Wife: hath, as being Executrix to another, nor 
ſuch Thing⸗ as are in Action, as Debts y aged eo 
ber. before Marriage by Obligation or Contract, 
unleſs he and his Wife ſue and recover the ſame 
during | Marriage, or that he renew the Bonds, 
and take them in his own Name; otherwile, 
ee they remain to ber. _ Co. I Inft. 
357 | 

Allo if the Husband be poſſeſſedd of a Term 
or Leaſe for Yeais, in Right of his Wife, 'be can- 
not deviſe it by his Will, but he may grant it away 
or diſpoſe of it in his Life-time ; or if he make 
vo Diſpoſition thereof, yet if he ſurvive her, thea 
it falls to him; and, in Ty wor may de- 
viſe i i by Will: Ibid. 
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| 1 * % * 
| | Deviſees een who purchaſe, or be 
Gee by Charter or Conveyances, if oo ſc 
roll them, and it be allowed in the Court of Ki 
Bench, they ſhall not be compelled to plead Þ 
ſame to any (Inquiſition by! — On wo. 
4&5 V. & M. c 22. 
An Pre ann cannot deviſe — Good 

by Will which he hath: as Adminiſtrator to ano. 
ther Perſon dying Inteſtate, but Adminiſtratio 
thereof ſhall be committed to the next of Kin 
to the firſt Inteſtate; neither ean an Executor de 
viſe thoſe Goods by way of Legacy which he hah 

a Executor; but — may make his Teſtament, 
and appoint another Executor, who ſhall hatt 
the Adminiſtration of the ſame Goods to the Uk 
of the firſt Teſtator. N Laa. 3. Swvind. 
part 3. Sect. 6. Ar 

If a Woman Tenant — i de | 

and afterwards marry, and the Hnsband dies be Wl ther 
fore Severance of the Corn; in this Caſe it e Del 
mains to her, and he cannot deviſe it : _m if it 

had been ſworn after the Marriage, he might 
4 deviſed i it. Abridg. Doctor & Student Lib, I, 


20 71's 
Cen the Ground, 
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"Widows eee 
a5 well of their Dower as of other Lands. 
If the Teſtator hath neither Wiſe nor Child 
at the Time of his Death, he may then 'dil- 

poſe and deviſe all the clear Refidue of his 
Goods and Chattels, over and above the diſcharg- 
ing of his Funeral Expences, and his Debts 
Sinh. Pert 3. Seck. 16. Ki 
But it is the Cuſtom of many Places, eſpecial 
ly within the Province of York, that if the Teſts 
tor have a Wiſe or Child at the Time of hs b 


ben 


9 "15" F x * 5 
Death; that them he can but diſpoſe of Half of 
his clear Goods, aud the other Half is to 


981 


\Wife,. and Child<ot*Qhildren; at the Time of 


5 


to the Chid or Children, and the other third 
Part, called the Death's Part, is leſt to his diſpo- 
ſing; and if no Diſpoſition be made thereof, it 
als to the Executor But Note hete, That if 
the Child or Children were Heir to the Teſtator, 
or were advanced by the Teſtator in his Life- 
ume, then the Teſtator may deviſe one Half of 
the clear Goods, and the other Half ſhall go to 
his Wife. F. N. B. Bre. de Rat. part. bonorum. 

Note, Where the Wiſe: and Children ought 
to have a rateable Part of the Goods of the De- 
ceaſed; be it third Part or Half, as the Caſe is, 
there alſo they ough to have a like Part of the 
Debts due to the "Deceaſed, after they are re. 
corered by the Executor or Adminiſtrator; but 
of Leaſes they can have no rateable Part, where 
they uſe to have à rateable Part of the moveable 
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N Goods and Debts recovered, unleſs it be by ſpe- 
nd, cial Cuſtom of the City, County; Deanry, or 
place where the Teſtatör dwelt, and had fuch 
ld Leaſes. Sinh. pare 3. Se@, 16. 
lil. This rateable Part of the Goods to the Wiſe and 
hu Children is ſaved to them by the Statute of Mag- 
rg- 2 Cbarta But Note, the Wife or Children can. 
dts. not ſus the Executor or Adminiſtrator for their 
rateable Parts till all the Teſtator's Debts be paid, 
al and then what remains is to be divided according 
- — Rules aforeſaid, — = or — — 
are any Legacies be paid; lor th I 


hs to the Wiſe or Child; and if he have both a 
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his: Death, then the Gods are divided into three 
parts; whereof ome Part is to the Wiſe,” another 


= 
| Mag: Cb. ach. 18. F. dheB-" 1 Co. 2 


| Cheſter in 


nements. Swinb. part 4. Seit. 4. um. 18. 
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paid out oſ the Death's/ Part aſter the Dixiſai x bore 
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fe. ech m4 
Bus now by der 90 . . i ah 2. 50 
ſons inhabiting, or who all have any Goods ig 
the Province of York, may by their Wills diſpok 
of all their Perſonal Eſtate as they ſhall think ft 
and their Widows and Children and other Kin 
dred ſhall be barred to claim any Part of the Per. 
nal Eſtate, in other manner than as 4 
ills ſhall be appointed. But this Act 
extend to Freemen of the Cities of Tori ani 
in the ſame or Suburbs: thered 
zt the Time of their Death, ei 4H IM 
CM. cap. 2... | n 
Legacies may be given e ways, either 
Simply. or, Condicionally, That Legacy is fail 
to be Simple which is given without a Condition 
annexed to it: Andasina an Executot, 
it matters not- alter what Form of Words it be 
ſo it is in the bequeathing of a Legacy, for it i Ib. 
nifies not aſter what Form it wa" given 3 »-fſo: thu Wai 
bo Teſtator's pg appear, whether WW me! 
it be in Goods and C tele, —— and Te. his 


Nate, That a 2 may be given from 2 tor 
certain oo Dh or until a certain Time, albeic the P. 
Legatary die in the mean Time; before: the Day MW 


| coy 3 — the Executors or Adminiſtrators: x gre 


atary may recover the ſame when once C 
5 — is 70 as the himſelf might in 
have done if he had lived ſo long ; unleſs che I Ih 


| 7 the Teſtator be to the contrary, ot I K. 


that it be ſuch a Thing as cannot be tranfmitted 


to the. Executor as Perſonal/ Service: But if the hi 
Legacy be * aſter * uncertain bags: 4 ſt; 
w 6 1 
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hore the Teſtator gives to A. B. one hundred 


A. B. die before the Time come, the Exe- 

utors or Adminiſtrators of A. B. can then re- 
per nothing. Swinb. part 4. Sed. 17. 

Note, That a Legatary may not of his own 

Authority take the Legacy and ſetve bimſelf, but 
nuſt receive the ſame at the Hands of the Exe - 

cutor; ex in ſome Caſes, as where the Le- 
gatary is poſſeſſed of his Legacy at the Time of 
the Teſtator's Death; for in ſuch Caſe he may 
retain and keep it; if there be | ſufficient Aſſets 
beſides in the Executor's Hands to pay the Te- 
ſtator's Debt; or if the Teſtator give Licence 
to the Legatary to enter to his Legacy, then he 
may do it, without the Executor's Conſent; and 


2 


may ſerve himſelf. Swinb. Part 4. Sect. 4. num. 23. 
If the Teſtator bequeath to 4. B. all his 
Goods; in this Cale ic is the Opinion of ſome, 
That 4. B. ſhall have the Teſtator's whole Eſtate, 
actively and paſſively, (only his Lands, Tene- 
ments and Freehold excepted) being in Effect, 
his Executor or Heir, as the Civil Law terms 
him, and is hereby chargeable with the Teſta- 
tor's Debts ſo far as the Goods will extend. Swinb. 
Part 7. Sent. 10, 2 | 

But others are of Opinion, That if a Man 
grant omnia bona ; (that is all his Goods) in this 
Caſe Leaſes for Years, nor a Ward, nor Things 
in Action, as Debts npon Promiſe or Obligation, 
ſhall: not paſs thereby, for theſe are Chattels. 
Kitch, Part 44. 5. | 
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his. Ohattels, in ſuch Caſe he ſhall have the Te- 


ſtator's whole, Eſtate, Leaſes and Wards too; for 
fs ; Catalla 
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* 
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if he be bath. Legatary and Executor, then he 


But if. the. Teſtator do bequeath to 4. B. all 


429 
ounds when his Son-ſhall die, or the Iihe; there, 


| Freehold; nor Furnaces, nor the Box or Chef 


the Teſtator's perſonal Goods and Cattle, both 


las Horſes, Sheep, Oxen, Swine, c.) or cal 
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Catalla includes all but Freehold, as well 
moveable as moveable. Siinb. Part 7. Set. 10 
But Note, That A B. by ſuch Deviſe fall ud 
have Glaſ of the Windows, Wainſcot, Table 
dormant, Fats in the Brew. houſe fixed to thy 


wherein the Teſtator's Evidences are; nor Hawhg 
nor Hounds,” nor Doves in the Dovehouſe, ng 
Fiſhes in the Pond, nor Deer in the Park; fo 
theſe Things belong all to the Heir. Kitch, Pal 
45'b. 46. 2. 1 TR _ l C 
Note alſo, That if A. B. die before he hai 
proved the! Deceaſed's Will, wherein he bs 
queaths to him all his Goods, or all his Cha 
tels as aforeſaid; yet in ſuch Caſe Adminiſtratiq 
ſhall be committed to the next of Kin to the ſil 
A. B. and not to the next of Kin to the Teſtator 
Swinb, Part 4. Sect. 10. 
But if the Teſtator in either of the Caſes mak 
another Man Executor, then the Legatary ſuil 
not enter into the whole Eſtate of the Deceaſed; 
but the Executor proving the Will is to enter, an 
may receive or fue for all the Debts due to thy 
Teſtator, and ſtands alſo chargeable with the Pay 
ment of the Debts, and What remains is due to 
the univerſal Legatary. Swinb. Part 7. Set, 10. 
If che Teſtator bequeath to A. B. all his move 
able Goods; here the Legatary may recover al 


quick and dead, which either move thernſelre 


be moved by another, as Houſholdſtuff, Plate 
Plough-geer, Wains, Carts, Corn in the Barn 
or Garner, and alſo Corn growing on the Ground, 
And ſuch Debts as were due to the 'Teſlator 
and did ariſe by Reaſon of ſuch moveable Ty 
454 ) af 
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erſonal, do alſo; belong to the Legatary; but 
Je Legatary cannot ſue ſor the ſame in his own 
ame, if another Man be made Executor; but 
he Executor muſt ſue for. the ſame, and after 
Recovery, deliver the ſame to the Legatary. 
tab, Part 7. S. . , e 


holdſtuff: In this Caſe he ſhall have all the 
Tables, Forms, Stools, Chairs, Trunks, Cheſts, 
pboards, Bedſteads, Curtains, Vallence, Rugs, 
Blankets, and all manner of Bedding; and alſo 
langings, Carpets, and all manner of Linnen, 
s Sheets, Table-cloths, cr. Baſons and Ewers, 
Jleſticks, Salts, Flaggons, Porringers, Saw 
rs, Ce. Bowls, Barrels, and all manner of Veſ- 


xr Gold, if they were uſed in the daily Service 
ff the Houſe, and not kept for Ornament only, 
nd alſo Pots, Pans, Spits, Racks, and the like; 


Name of Houſholdſtuff. Bid. | | 
But Apparel, Books, Weapons, Artificers 
ools, Cattle, Victuals, Corn in the Barn or 
ranary,: Wains, Carts, Ploughs, &. and Veſ- 


es affixed to the Freehold, do not pals by the 
We Name of Houſholdſtuff. IId. 
I the Teſtator having Store of young Colts, 
dan illeth bis Executor to give to 4. B. two Colts 
116 Woof the Age of two Years, and aſter the making 
caof his Will liveth many Years; in this Caſe, 
late: there is due to the Legatary two of the firſt Colts, 
which were extant at the Time of the Will 
und BWmakiog, and not of the laſt Colts at the Time of 
noi: Death. © id. St; .. 


1- for Recovery. whereof there lieth an Action 


If the Teſtator bequeath to one all his Hou- | 


els ſerving for Meat or Drink, whether they be 
ff Earth, Wood, Glaſs, Pewter, Braſs, or Silver, 


od laſtly, Coaches by ſome re held to paſs by 
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Deviſes and Legacies. 
If the Teſtator bequeath to A. B. all his Goods 


which are in ſuch a Place, and afterwards he 


brings more Gods thither, and then dies; here 
the Legatary ſhall have only thoſe Goods which 
were there when the Will was made, and not 
thoſe Goods too which were brought 'thither 
- afterward, Swinb. Part 7, Felt. 1 
But if the Teſtator had ſaid, I bequeach to 4. 
B. all my Goods which ſhall be in ſuch à Place, 
all my Goods which may or can be ſound in 
ch Place ; here all the Goods in that Place, at 
the Time of the Teſtator's Death, are due to the 
Legatary, though they. were brought thither by 


the Teſtator after the making of his Will. 


If the Teſtator bequeath to A. his Herd of 
Cattle, and there is but one left at the Time of 
- if eceaſe, the Legatary can recover no more. 
If the Teſtator bequeath to a Child in the 
Mother's Womb one hundred Pounds ; in this 
Caſe, if-the Mother bring forth two or three 
Children at that Time, the Legacy is to be di- 
vided amongſt them. Swinb. Part 4. Sett. 20, 

But if the Teſtator ſay, If my Wite bring forth 
any Child, I give to the ſame one hundred Pounds, 
Here if ſhe bring forth ewo or three Children at 
that Time, then every Child ſhall have one hun- 
dted Pounds, if the Teſtator's Goods do ſuffice 
to ſatisfy the ſame z unleſs it be ſufficiently proved, 
that it was the Teſtator's Meaning, that they 
ſhould have no more but one hundred Pounds 

them. bid. | 

Where the Teſtator doth bequeath ten Pounds 
to A. B. remaining in ſuch a-Cheſt, and at bis 
Death only five Pounds is found in the ſame 
10 2 . f Cheſt; 
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Deviſes and Legaties. 

Cheſt. In this Caſe the Legacy is good for 
the five Pounds found in the Cheſt, and ho more 
Swinb. Part 7. Sect. 15. um. 1. 

If the Teſtator do imagine himſelf to bis it. 
debted to another Perſon, and doth 
that Debt to the fame Perſon, which he errone- 
ouſly ſuppoſeth he oweth him, not expreſſing any 
Sum, in fehl Caſe the Legacy is void; dut if he 
fay, I do bequeath ten Pountle'colfock's Pirſon 
which I owe him, whereas the Teſtator knows he 
owes him nothing, yet in this Caſe the 
is due, notwithſtanding the ſalſe Demonſtra 
and here the Teſtator is not preſumed to 
re = Bene make Proof of Etror. 

115 „ine voc en woes 

If the Teſtator, bequeath one hundred Pounds 
to the Church, not mentioning what Church; it 
ſhall then be underſtood of his Pariſ. Church; 
or if he name a Church, and there be divers 
there of the ſame Name, and none of them 
Patiſh. Church; then the Executor, if 
the Will, or the: Ordinary if he 
beſtow : the ſame on which Church he will; 
if the Teſtator's Pariſh- Church be of the 
Name, it ought then to be b — 
Swinb. Part 7. Geck. 8. 22000 

Where the: Teſtator doth — one Half or 
his Goods to one Perſon, and makes another his 
Executor, willing and appointing that alt his 
Goods ſhall be divided betwixt them; in this 
Caſe the Legatary ſhall have half before Debts 
paid, and the tor the Remainder aſter 
Debts paid: As, where the Feſtator hath Goods 
to the Value of: one handred Pounds, and oπƷ ' Jun 
twenty Pounds out of the ſame; here the Lega 
tary ſhall have fiſty * and che —_— 


1 
Devifrs aud Legacies. 
E of his Hull 

p. 146 | 

If a Man bequeath ewenty Pounds 10 A, and 
ewenty Ponnds'to'B. and twenty Pounds to C. 
| makes his Executor and dies, having Goods 
to the Value of twenty Pounds in all, of 
— — — — an Inventory; 

Caſe he muy pay which of the chree he 
plezſe his whole Legacy, and the other two are 
without Remedy; or he may, i he pleale, pay 

one of thöm CR. Purt ;; aud if in 
the Exbcutor mate no In — 
every derne the Vale the G 


todd bo the 
emer I 


Enecycor give c A. B. an Hotſe, then the Elec- 
tiom belongs to the Executor; -and if the Words 
= Election be directed to neither of them, then 
— make the Election, if there be 
ſuch Thing extam amongſt; the Teftaror's 
| Goods as is bequeathed ; and if not, then the 
Brecntor is to make'the Election; and in Case 
here the chuſeth, he muſt not take the 
vury beſt, unleſs there be no more but two of the 
Things extant ; for ſo he may do when the Te. 
fiator grants him the Ele&ion, and as the Lega- 
tar may not chuſe the beſt, neither may the Exe- 
autor obtrude the worſt of thoſe Things extant ; 
am Where there is no ſuch Thing extant, then 
the Executor is to provide a competent Ting for 
thodegatary. Co, 1 ft, 144. 8. 1 
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If che Teſtator dh two Horſes to two 
Men, having no more, and one of them is 
great deal better than the other; in this Caſe, 


he that is firtt named in the Teſtament ſhall have 


the Election. Co. 1 Inf, 144. 8. 

If the Teſtator give to A. B. twenty Pounds if 
he will; in ſuch Caſe A. B. muſt expreſs his Wil- 
lingnefs' to accept thereof by ſome means, or elſe 
the Legacy is not due; and if he die before fuch 
Expreſſion, then the Legacy'is Joſt, and ſhall 
goto his Executors or Adminiſtrators, which other- 
wife it would not A e 

reſſed· wink, Seck. 6. num. 7. 


mor irene] wich ar br 


Teſtator, and refuſeth to ſtand eo the Executor. 
ſhip, in ſuch a Cale he loſeth his Legacy. Swimb, 


6, Sed. 2 
"Pur his er be not duly admoniſhed to 
take the Executorſhip then, if he be 


the TeftaegiyKiaſinan, or ſnch « a perſon to whom 
the Teſtator would have given the Legacy, tho 
he did not perform the Will, and take the Office 


upon him; in ſuch Caſe be ſhall not loſe the Le- 


gicy theo, by the Refuſal of the — 
neither ber al the Wiſe loſe her Thirds 
Children their filial Portions, nor the Creditors 
their Debts, if any of them be made Executors, 
and refuſe to take the Office upon them. Swinb. 
* Self. 3. mum. 1. A * 


Se more © oh in the [particular Treatiſe concerning 


1 4 1 be bequeathed to che 
in any patt of d the Executor may be 
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elled to give. Security ( for Payment of it 
; h Orphans. Vent. 180. 0 


A. deviſeth — yo to. ed 17 Life, paying yearly 
1 C. during the Life 64. Kent at Michael. 
mas, and if unpaid that C. might diſtrain for it; 
Ir emed that this word Paying, in this Caſe, i 
not à Condiion far Breach whereof B. ſhow, 
forſeit his Eſtate, . becauſe a Diſtre(s. 2. the Rent 
jgnen by he Will ber 2 ONE 
dar mee ullered,. thou to 
* Giles ofa ; Money, 155 a 5 
_— — Husband's ſtate by Erygalicy 
otherwile it is of Move railed out of a Non 
Maintenance. Caſes, in Chancery, 117% 1 


Marg. een . the ly ! Ho 


RE deviſes | the Pie at Hebe and 
Legacies, the Perſonal Eſlate ſhall-be firſt. tg: 
; for the implied Intent mult, not without clear 
-xproſſion. alter the .cquitable; 5 oy Law. 
Caſes in Cbanc. 297. Lord rey againſt 2 Grey. 
Legacy not attachable by Foreign Attachment. 
Cafes in pe! 257. Chamberlain againſt Cham 
berlain, and others. 0 
A —— Land cannot "deviſe his Child' 
Part over co another, in Caſe his Child die in 
his Minority. Caſet in Chanc. 199. 08 againſt the 
tron. an! 
A Conveyance for Years is not a Revocation en! 
of a Deviſe in Fee, but pro tanto only. Caſes in de 
Cine 193; Barber againſt Took. 8 
Lands contracted for by a Purchaſor pale by a i 
Deviſe of the Purchaſor. Caſes in Chanc. 39. 
A Deviſe of the Profus till a Child come to 21 
Years of Age, is a good Deviſe of a Term till 
the Child weuld be 21, though he died 01 
Caſes 


Deviles and Aas 
it) Caſes in Chanc, 114. Credutors ny beten d, 


EE Church. 188 1 444% [Det 2 
ly If the Feoffivent made le, M Ute bf bis 


al. W Laſt Will, althbugh he deviſeth Land wich Neſe⸗ 


i.: — to 2 Feoffment, yer ie'rakerh Elec dn 
by the Wil, © "HEN DFL 
uld Ul Man cannot during his Liſe SURE 10 Eſtate 
nt to his Wiſe in Poſſeſſion, Reverſion or Remain- 
| der: But he may by Deed covenant with others 

od WM to ſtand ſeiſed to — Uſe of bis Wiſe, or make a 
ed Feoffment, or other Conveyance to the Uſe of 
t bis Wiſe: And now the Eſtates executed to 

te MW ſuch Uſes by the Stat. 27 H. 8. 

mi All Deviſes of Land void, \excepe in Viking 

of MW with three or four Witneſſes) 


And no Revocation of ſuch wit, unleſs? iw 


= s © » 
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A Caveat is is a Continuance for dener du. 
formation of the Spiritual Judge, but is of no 
Force againſt Common Law. 2 Cro. 463. 

A Termor of a Houſe for 40 Years deviſed the 
ſame by his Teſtament without Limitation of the 
Eſtate which he gave: Te ſhall paſs the whole 
Term, for the Deviſee may not have an Eſtate in 
the Meſfuage at Will, nor for Term of Life, nor 
any Term for. Veats, ior 4 Lear: Therefore the 
entite Term ſhall paſs per geen, Jie 
de Banco. Dyer 30%. Pl. 69 

IT. ſeiſed in Fee of a Moſtar vin London, by 
his Teſtament in Writing 'devifed it by theſe 
Words: Item, I give the Pee ſimple of my big- 
aer Houſe in Soper Lane to my Coulin A. L. 1 
ter her Deceaſe to / L. het Son (which 1.” 
ö 


Was nor? Heir „ and died - A: perf 
f 3 an 
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Da em Legarlies; 

7 and took Husband, and had Iſſue by him, and 

7 died. If the Husband ſhould be Tenant by tho 

teſie? Upon a Special Verdict i» Ejedione 

ma the Opinion of. the Court was, That the 

Feme had an Eſtate but for Term of Life, the 

Remainder to #, her Son for his Life, and the 

Fee. ſimple to the Feme; ſo the Husband ſhould 

not be Tenant by the een. * f. Aula. 
tur, Dyer 357. Pl. 44. 

When the Intent of a Man expreſſed. in his 

Wau doth not agree with the Law, the In- 

ent ſhall be taken as void. As if a Man deviſe 

1 H. in Fee, and if he die without Heir, 

that MA. ſhall- have the Land; this Deviſe to l 

is void, for a Bee-ſimple cannot depend on a Fee- 
ſimple. Dyer 4. Pl. 10. 

If a Man ill that his Feoſſaas thall make an 

0 Eſtate in Tail to 4. It is a good Deviſe accor- 

* to the Intention of the Deviſor. 1 123, 

j = 44x within. Age may not. ks, A Devils, 

nor Women Covert may not Deviſe their Tene- 


manner during the Coverture. -.. 

Where a Man hath deviſed by his Teſlament 
enrolled, a certain Rent to ariſe out of his Tene. 
ment within the City of Londen without, Clauſe of 
Diſtreſs ; yet, by Vlogs, of of. the ſaid City, he to 
whom the Deviſe. is. made may diſirain, and 2. 
vow the Taking, if the Rent be And in 
the ſame manner - ſhall be done of. all; dhe An- 
| cient Rents called Quit rents within the ſame City. 
F A Termor deviſed his Term to one whom he 
Vp made alſo his Executor; the Deviſee entredt be- 
fore any Probate of the Teſtament; and occupy d 
97 Jand.s bern without. any rr0- 


: bate, 


ments by Licenſe of their Husbands, nor in other 
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28 4 Citizen Freeman may 
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 Deviſes and Legacies. 

hte, and died Oe, M bi Exeeutor (if he 
my) or if bis Adminiſtrator if he died In- 
— * thould: have the Term or not, or that the 
Ordinary ſhould commit che”"Adminiftration as of 
the firſt Teſtator ? And it was ruled there thatthe 
Property of the Term was in the Executor by his 
Entry, and execating- of the Deviſe without any 
5h Cul * — — Forddgner well 

the Cuſtom a as 

deviſe his Tenements 
in London, Which he — in Fee · ſimple to ano- 
cher in pee: Bur ſuch Deviſe may not be made 
in Mortmain, unleſs by 2 or Freeman o 


— 255. Pl. 

n d of Land: in Fes in one Town, 
My in _ Hamlets of the fame Town, and by 
his Laſt Will deviſed his Lands being in the 


. 
Lands in. 
cutors A. and B. and by his 
That his Executor ſhould have 
and Proſiis of two parts of his Lands, till his 
Heir by the Common Law came to the Age of 
21 Tears, to che latent they ſhould pay his Debts, 
and perſorm his Legacies, and ſor the Education 
of his Children. One Executor died, the Sut- 
vivor made his Executor and died, the Heir be. 
ing yet within Age. The Queſtion was, If the 
—— of the —_— 3 meddle 1 1 
ion thereof during the Nonage. 
ſeemed he well might, for it was an Intereſt in 
the Executors by the Deviſe, and not an — 
rity or Confidence 11 Dyer 210. Pl. A 1 
an 


__—»Deviles and Legaäties. 

A Man deviſed Lands to be ſold by his Exe. 
Cutors, the Money raiſed thereby to be diſpoſel 
in Legacies particularly expreſſed in his Will, and 
one of the Legataries aſter the Probate of the 
Teſtament ſued in Court · Chi iſtian for the Lega · 
cy. If Prohibition did lie in this Caſe was the 
Queſtion; and as it ſeemed to the Judges it did 
not lie, for that the Money was Aſſets in the 
Hands of the Executots, and no Remedy for W ber 
| 175 Legacy in che Temporal Court. Dyer 264. W bis 
e e i a ft 28 Arad „ae t 
Cole took a. good. Difference in Necber and Per! 

S barp's Caſe, Cr. Elis. 466. when a Bond is for WM 8 
the Payment of a leſſer Sum at a Day to come, W oth 
it ſhall be a good Plea againſt the Legatee before WW not 
the Day (if he ſues for. a Legacy) ſor it ib 3 
Duty preſently by the Condition; otherwiſe, 
where a Statute or Obligation is ſor the Petſorm- 
ance of Covenants, or to do à Collateral Thing; 
there, until it be forfeited, it is not any Plea a- 

gainſt a Legatee, for peradventure it neyer ſhall 
be forſeited, and may lie in perpetuum, and by 
ſuch means no Will ſhould be perſormed; but 
in ſuch, Caſe, the Executor ſhall- make à con- 
ditional Delivery of the Legacy, ( ſcil.) iſ the 
Obligation be recovered, then the Legatee to 
tre- deliver the Legacy. Rolle s Alr. 98. 
Pynes Caſe was cited by the Lotd Chancellor, 
wherein it was reſolved, That where one had 
ſecured Portions for his Children of 100 l. a. piece, 
and after by his Will deviſeth to each of them 
100 J. as a Legacy: That this would not double 
their Portions, unleſs it be plainly proved that 
he intended fo to do. 2 Vem. 348. Vs 27 ne 
a * 1 
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| One deviſert# to J. S. all bis Goods, Chattels 


end Hooſholdſtuff,” and there was 407 J in ready 


Money in the Houſe, and he had deviſed to . 


1200 L by the ſaid Will. The Court declared, 
That as to the 4077. though the Words were 1 
eb Intention of the Te 
tor; who by his ſaid Will had given to her a Le- 
gacy of 1200 ,. if he had intended to have given 
her 40% l. more, he might in the fame Place 


his Will have given her 1600 . and decre 


That the 407 1, ſhould come into Account of the 
Perſonal Eſtate Co. 1. Rep. 1 6 
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Several Legacies are given, the fitſt is due, the 


other is not due till afterwards, the Executor may 
not pay the firſt whole Legacy to the firſt, if 
there be not-Aﬀets to pay the reſt, 
In Grove and* Benſons Caſe, Legatees were 
decreed to abate in Proportion, where there was 
not enough to pay all-Debts; though one of the 
Legatees have à Statute and a Mortgage for his 
Security of the Legacy, and his Legacy continu- 
ed no longer 4 Legacy; yet his Legacy not being 
Legacy of 125 l was given to the Plaintiff to 
be paid at ten Years of Age, and at that Age it 
was paid to the Father, who aſter died inſolbent; 
the Infant-at - full Age ſued the Executors of the 
Deviſor for the 125 J. The Lord Keeper held it 
good Payment. But it appeared that the Exe- 
cutor took Bond to ſave him harmleſs, and then 
he took the Security at his own Peril, and there - 
fore decreed the Executor to pay it. Holloway s 
Calopis Ef . OT 26 7 Penny” 
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Couft againſt an Adminiſtrator, with the Will 


bits his Bill to have the Legacy ſecur 


an Eſtate for Life by the Deviſe, with a contin- 


A. by his Will gives 800 l. to C. to be paid 
by his Executor when C. ſhall attain to the Ape 

21 Years. The Infant by his Guardian exhi. 
ed, and i 


was decreed accordingly. - - 
Legacies may . be. recovered in the Spiritual 


annexed, or * an Executor of his own 
Wrong, as well as againſt an Executor by Right, 


* 919. * R Fe, 

A Man ſeiſed in Fee deviſed the Land to his 
eldeſt Son Thomas for Life, and iſ he died with. 
out Iſſue living at the Time of his Death, to 
Leonard another Son and his Heirs, but if Thomas: 
had Iſſue. living at the Time of his Death, then 
the Fee ſhould remain to the right Heirs of Tia 
mas for ever: : Thomas entered aſter the Death of 
the Deviſor, and ſuffereda - Common Recovery 
(under which the Defendant claimed) and died 
without Iſſue, whereupon Leonard entered, and 
made the Leaſe to the Plaintiff, and this Caſe 
was argued at the Bar twice, and two-Queſtions 
were put; Firſt, If 7homas had by the Will enly 


gent Remainder to Leonard, or that the Fee was 
velted in 7homas with an executory Deviſe to 
Leonard? Secondly, If it be an executory Devile 
to Leonard, whether the Common Recovery did 
bar it? And after divers Arguments it was re- 
ſolved by the whole Court, That Thomas did take 
only an Eſtate for Liſe by the Will, the Remain- 
der to his Heirs not executed 3 and although that 
he be Heir to — Reverſion ſhould de- 


Icend, it ſhall not drown the Eſtate for Liſe con- 
trary to the expreſs Deviſe and Intent of the 
Will, but ſhould leave an Opening, as — 
" 2 term 
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Deviſes and Legacies. 

termed it, for the Interpoſition of the Remain- 
ders, when they ſhould happen to interpoſe be- 
tween the Eſtate for Life and the Fee; and they 


compared it to Areber's' Cale, Co. 1 Rep. where 


although that Robert the Deviſee for Life was 
Heir, yet the Remainder to his next Heir male 
was contingent, and not an Eſtate ſor Liſe to 
drown by the Deſeent of the Reverſion; and fo 
the Eſtate of Thomas here, being no other than an 
Eſtate for Life by the Deviſe, the Remainder to 
Leonard: was a contingent Remainder, and barred. 
by the Recovery; and then the ſecond Point wil 
not come in Qtieſtion; Whecher.; an executory 
Deviſe ſhall be barred by the Recovery? But up- 
on the firſt Point they all gave Judgment for the 
Deſendant. Lev. Nep. 1 pert 11. Plunket v. 
In Ejectment in the Common Pleas, and up- 
on Special Verdict, the Caſe was, That Remſey, 
an Alien Scot, before-the Union had Iſſue four 
Sons, ſcil. Robert, NMiabolas, Jobs and Guys 
Robert had Iſſue three Daughters yet living, Ni- 
cholas had alſo two Sons, | Patrick and Milliam yet 
in Liie, Jobs had no ue, George. had Iſſue the 
Leſſor. © Fobn being ſeized: of the Lands in que- 
ſtion, deviſed them to the Heir of Nicholas and 


” 
= 
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his Heirs; John and Robert being before Natu- 


ralized by Act of Parliament, wich Words, That 
they ſhould inherit to any Anceſtor, Lineal or 
Collateral, as fully to all Intents and Purpoſes as 
if they had been natural Subjects born in England. 
John and his Wiſe are dead, and alſo George ; Pa- 
rick the eldeſt Son of Nicholas entred as Heir of 
Nicholas, claiming; by the Deviſe, againſt whom 


the Leſſor brought Ejectment as Son and Heir of 


George, and Brother and Heir of obs 3 * 


Deviſes und Legaties. 


| Caſe being argued in the Common Bench two 
Points Were made: Firſt, If the Deviſe to the 
Heir of Nicholas was good? And Reſolved by Bride. 


mam and the whole Court, that the 'Deviſe Was 
void. 1. Becauſe that Nicholas was in Life Et 
memo. ft | Heres vi vent it. 2. Nicholas being an 
Alien, might not have any Heir by our Law: 
Heir be might/have in Scotland, not in Engle 


where the Lands are which the Deviſe concety. 


ed. But then the - Queſtion ' was, Secondly, l 
the Plaintiff had any Title, or if the Lands ſhould 
eſcheat? And upon that the Queſtion was, If Foy 
and George being Aliens, Sons of an Alien; might 
be Heirs ot inherit the one to the other, hy the 
Act of Parſiament, being naturalized as before? 
And after many Arguments in the Exchequer- 
Chamber, it was adjudged, That the one Bro- 
ther ſhould inherit the other by Virtue of the ſaid 


Act of Parliament. 
And it was agreed, That where a Man had 
two Sons, and after is atrainted, that the Sons 
ſhall inherit the one to the other, becauſe they 
had inheritable Blood derived from their Father 
and Mother before the Attainder, which could 
not be taken away by the Attainder afterwards, 
And ſor this Reaſon each of them might inherit 
to their Mothet the Lands which came by her; 
but if the Attainder had been beſore the Birth of 
the Sons, ie had been otherwiſe. Lev. Rep. 1. 
Part 5 9. Collingwood v. Pace. e eile 
In Ejectment and Special Verdict, where a 
Man ſeized of Lands in Necaſtle upon Hue, 
where the Lands are deviſable by Parol by the 
Cuſtom: By a Parol Will a Deviſe was in theſe 
Words, I give all to my Mother, all to my Mother, 
And if the Lands ſhould pab by theſe Words, 
. | Was 
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Deuiſes and 9 

was the Queſtion. It was ar 8 80 
King's Serjeant for the Plaintiff, who 6 The 
all was incertain whether the intended Lands or 
Goods; and by Feues for the Defendant, who 
ſaid, Qui omne dat nil excipit, and cited a Caſe 
where by the Deviſe. of all his Eſtate, all _ 
Eſtate as well real as perſonal did pals, and 
Benloe 6. Deviſe of all his. Livelihood extended 
to Land and Goods. But per Cur All is all in- 
certain, and not ſufficient. to diſinherit an Heir; 
20d. gang Judgment. for the Defendant; that the 
did not paſs. A Will. Levis 1 Part 


130. Bowman v. Mi 

Nara, Witneſſes that are good " Wicnelſes i in 
Trials, at Bar in Common Law, are good Evi. 
dences to prove a puncupatiye Will Vide rh 
40% (Anne, cap. 16. HH, br 

In Ejectment and vpon Nos cul. a Special Ver. 
dict. A Man ſeized of a. Cloſe.ypon., Part of 
which was a Houſe, and upon other Part of it a 
Kiln, and alſo of two Mills adjoining to the Cloſe, 
and uſed them all together till the Fear 1655. 
then he divided and fold the Houſe and a Part of 
the. Cloſe, and. reſerved the other Part and the 
Kiln, and uſed them with the Miil (and in Truth 
the Kiln was a Kiln for drying of Oats, and the 
Mills were for making of Oatmeal, but it was 
not ſound by the Verdia ) and; aſterwards he ſold 
the Mills with the Appurtenances to the Plain- 
tiff; and if the Kiln, and the Parts of the Cloſe 
on which it ſtood, paſſed for the Defendant was 
the Queſtion ; and held clearly by the Court that 
they did not paß. Lev. Rep. 1 Part 131. Arcber 
v. Benet. 

A Baron and Feme were ſeized of 4 Copy- 
hold to them, and the Heils of the _— the 

ron 


- 


-Deviles and Legacies. 
Baron Jurrendered to the Uſe of his Will, ang 
deviſed them to the Heirs of the Body of the 
Feme, if they ſhould attain to ehe Age of four. 
and died without Iſſue: The Fems 
took a ſecond Baron by whom fhe had oe 
| 2 beſore the Iflue attained to the Age of four 
„the Feme and the ſecond Baron ſuffered 
F of the Manor; and i 
the Heir of the Feme ſhould have the Land, the 
Feme being dead or not, was the Queſtion. Ar. 
at the Bar ſeveral Times, and divers Point 
were ore and * e 1. Withis De viſe were 
wiſe g being to a Perſon not in eſe? 
2. ws vr be good in 1 Con. 
tingent, or à Poflibility upon a Poffibimit „ » fel 
the Feme have any Fleir of her Body at a 
= ſhe had Heir ot her Body, if it Hor de 0 of 
the Age af fourteen at the Time of her Death! 
3. If che Deviſe ſhould be good, what Eſſat 
ſhould it be. ſcil. a Remainder or an exeeutory 
Deviſe? 4. H it ſhould be "barred by the Re⸗ 
covery'? And the Judges deſivered their Opinion, 
As to the firſt Point, That a Deviſe to an Infant 
in ventve ſa mere is good, and that a Deviſe to an 
Infant 4» ventre ſa mere when he ſhall be born, is 
all one; and they held the Deviſe good notwith 
ftanding the double Contingency; and as to the 
third Point they all agreed, That if this Devil 
ſhall be good, it ſhall be by way of executory 
Deviſe, which may well be allowed to take Place 
within the Compaſs of a Lie, but not after one 
dying without Hue, for that would make 2 Per. 


petuity ; and it ſhall. not be by way of Remain- 
der, for although that the Feme had an Eftate for 
her Life, — this is a new Deviſe to take Place 
h, ard not as a Remainder joined 

to 


aſter her 
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Dediles and Legatles, | 
to her Eſtate : As to the Fourth, If it ſhall be an 
executory Deviſe, they all agreed, That ir hall 
not be barred by the Recovety at Common 
Law, according to Pell and Brown's Caſe, 2 Cro. 
a fortiori, in this Caſe of a Copyhold, the Re. 
covery is no Bar without Cuſtom, and no Cu- 
ſtom is found to bar Eſtates by oem 
very ; but the Court being divided in the printi-. 
pal e but che Carle 
n in che Exchequer. 
Chamber. Let. Rep 1 part 135. Swe v. Curter,” 
Ejectment and Special Verdict; Nubert K 
ſeized of Spain ſettled Part of it upon 
Daughter for Life, and aſterwards by Will d 
the Houſe to his Wiſe for one Lear after Hi 
Death, and then deviſed all his Lands not ſettled 
or deviſed to Tbamas Keep, To hold to him and 
his Heirs after one Year after his Death, and after 
the Death of his Daughter, and died; the Year 
after his Death was expired, and the Daugtiter is 
yet in Life; and ſhe brought the Ejectment for 
the Houſe; and if it did lie during the Life of the 
Daughter, was the Queſtion. Argued at the Bat 
only 3 for it was admitted, that though the De. 
riſe was of Land not deviſed of ſerded, and not 
of the Eſtate not deviſed or ſettled, yet the Re- 
verſion would paß by the Deviſe of the Land, al- 
though that the Land was the ſame ſettled and 
deviſed before; and ſhould take the Reſidue of the 
Eſtate in the Lands; and it was reſdlved, That 
the Eſtate of the Houſe paſſed immediately after 
the Near aſter his Death was expired, nd ſhould 
not ſtay till both Parts of the Copulative was end- 
ed, that is to ſay, till after the Year, and after the 
Death of the Daughter, but ſhould take GEE 
| 275 | | | t [ 73 


 P 


tively ; ſcil. That the Houſe ſhould- paſs imine, MW mai 
diately after the Year expiced, and the Reſidue MW Wil 
alter the Death of the Daughter aud Gilbert. Vide MW ex | 
Wittie's Caſe, 2 Cro. 65515 Cro. 199. Cor. 5,"Rep, WM Hol 


Whyndbam's Caſe were cited, Leut Rep. 1 Pat. 
212. Coke v. Cerrar- dl. 
It, was moved to have Wriings brought in 
by. the Defendant to bave a; Special Verdict at 
the Aflizes drawn up, where the Caſe woll 
be, Tbat 3 Man deviſed his Lands to his Exe- 
cutots to be ſold ſor Payment of his Debts, and 
Lands being ſold, if the Money in tbeit 

nds muſt be Aſſets at Common Law to charge 
them in Debt: The Writings were ruled to de 
joy 2h in, 2nd. ,wiſden Juſtice! ſaid, That be 
had known. it to be adjodged that they wete Af 
ts at Common Law withont goiog to Chantery, 
I part, 224. Detbick v. Caran. 
pon luſormation that Stepben Newman ſeiſel 
of Lands, deviſed them to Jinin.- College in Cam- 
bridge, ſor the Maintenance of a Scholar thr, 
and in the Will was this Clauſe; That if any by 
Cavil ſhall binder this Deviſe, or that the ſame 
cannot go to the College by Reaſon of the $t4- 
tute of Mortmain, then 1 deviſe them to Roben 
Newman and his Heirs ; and under this Pretence, 
That by the Statute of Mortmain the College 
could not have them, Robert Newman entred, and 
held the Poſſeſſion of. the Lands, whereupon the 
Attorney General brought this Information, for 
to have the Land eſtabliſned with the College. 
And all that appearing upon the Bill and Anſwer, 
and it being a.Charuy, it was held by the Lotd 
Keeper Bridgman, That it ought to be eſtabliſhed 
with the College by Vitue of the Statute. of 
43 Elix. notwithſtanding the Statute of Mort- 
main, 
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Deviſes and Legaties. 
main, and notwichſtanding the Clauſe in the 
Will, and ſo it was decreed. And the Lord K | 
er ſaid, That it did not differ from Lyd's Ok 
Hob, 136. Lev. Rep. 1 s ru Doninws Rex . 
Newman in Cancellaris. 

A Man deviſed Lands to his Wiſe for her Liſs 
and that after her Death the Reverſion ſhould be 
fold, and the Money diftributed between the 
Heir and three Nephews; the Heir cefuſed to ſell 
or to join with the Wiſe i in the ſame. And upon 
a Bill exhibiced in Chancery aj gainſt him to com- 
him to join in the ſame, ha Bill was diſmiſ. 
by the Lord Keeper Bridgman, who held the 


s 


Will void as to the Sale of the Reverſion, ic not 


. 
eers, upon t udges, re- 
verſed the Bilmiſſion, and decreed that che Heir 
mould ſell; for when no Perſon is 
ſell, it mall be intended that he ſhall ſell who hath 
the Eſtate, that is the Heir. Lide 5 H. 7. 12. B. Per 
Hide; Fenwick & Feu. A Devile that Lands 
ſhall be ſold, and not ſaid by whom, ſhall be ſold 
by the Executors. The like Intent when they 
RN Cn Payment of Debts. Tao. 
04. Pits v. Pelham, 
1 1 — and Special: Verdi& ; the Eat of 
Newport being ſeiſed, and 3 three Sons liv- 
ing Ind eo B 


aughters one of which Daughters 
20 Iſſue, the W 


of. the Defendant, deviſed the 
Meſſuage called Newport-Houſe to the Wise of the 
Deſendant in Tail: Provided, That if ſhe 5 
without the Aſſent of the Earl of | 

others, or died without Iſſue, then to the Le 
of the Plaintiff being then and yet an Infant ;' ſhe 
having no Notice of the Condition, and being, of 
ofthe Age of fourteen Years married without the 
Gg : Aſſent 


— 


Deviſes'ard Lecactes. 
Aſſent of the Earl of Mancbeſter, Cr. with the 
Defendant Fry: He entred, and the Leſſor 
brought the Ejectment, and the Caſe was argued 
by Counſel. 1. Whether this was à Condition, 
or a Conditional Limitation ? for if it be a Cog. 
dition the Plaintiff is not Heir, and ſo bath no 
Right of Entry; otherwile it is if it be a Limits 
tion. 2. Be it the one or the other, yet Notic 
of it ought to have been given to the Deviſee bs 
fore the Eſtate ſhall be determined. 3. If Notice 
be neceſſary, if the Infancy of the one Patty a 
the other; for as well the Leſſor as the Deviſeg 
Wiſe of the Deſendant, were | ſo, if that ſhould 
alter the Caſe ? And afterwards all the Juſtics 
agreed, and gave Judgment for the Plaintiff; 
1. That the Proviſo did not make a Condition, 
but a conditional Limitation; and it would na 
be a reaſonable Conſtruction oi the Intent of the 
Deviſor, that if the'Feme of the Defetidant make 
a Breach, that it ſhould ſoi ſeit the Eſtate of the 
Leſſor in Remainder, but only 'a Determination 
of her own (Eſtate; and for that many | Caſs 
were cited. 2. The Infancy in this Caſe is nat 
material; for the Infant took hete by Purchak, 
and not to have Age, and it is a conditional Li 
mitation en Fit, and Infants are not'privileged 
againſt Conditions en Fait. Co. Litt. 233, Of. 
3. No Notice to be given of the Condition, ft 
wagt of Notice ſhall” not excuſe in this Caſe as d 
did in Corbet's Cafe, Co. 4 2. becauſe the Devile 
8 is to a Sttanget and not to the Heir, and the 
viſee might as well take Notice of the Conds 
tion as of the Eſtate deviſed to her.  Otherwile 
it is where the Deviſe is to the Heir upbn ſuch 
conditional L imitation; for the Heir might entet 
upon his General Title as Heir, without r 


2 


of the Will or Condition, Here the Deſendant 
had no Title, unleſ by the Will, and yet entered; 
and this Difference was taken and agreed, where 
a Deviſe is to one upon Condition, and: another 
3s concerned and he is more privy, he thiat is more 
privy. thall give Notice to the other ; but where 


here the Leſſor and Deſendant, none of them is 
Nobliged to give Notice. 2 Co. Molineux's Cale, 


= e. Lev. Rep. 2 Part 21. Williams v. Fry. | 
vols Deviſe to one for Life, after bis Death to his 
les Ilſſue, with Power to make a Jointure, is an 
u Eſtate-Tail; and Tenant in Tail, with Power 
ics o make a Jointure, ſuffering a Common Reco- 
if: — 4 2 the Power. Leu. Rep. 2 part, 
n 8. King v. Mellin. 4 "#3 

m /. B, cited in Fee of Tenant. right Lands in 
th Ye moriand, made his Will in theſe Words, I de- 
ae r my Couſin WB. all my Tenant-right Eftate 
the Bs Brigs-end, Ce. By this Deviſe the Fee paſſed, 
iz» 82nd: not only the Tenant-right Land for Life. 


jon 
Lev. Rep. 2 Part 9. Wilſon v. Robinſon, | 

* | Man deviſed Lands to his Wiſe that ſhe 
. bould diſpoſe of it to which of his Infants ſhe 
UI plcaſed : the firſt Argument Vaughan Chief 
zel Joſtice, and Atkins held, That ſhe might diſpoſe 
„i in Fee; Hugh Myndbam and Els the contrary 
bat it was adjourned ulterin/ arguend'. Lev. 2 part 
it | 
ile 

he 

vj, 

iſe 

ch 

ef 

ce 

ol 


104. Sir Rich, Saltonſtall's Caſe.  _ 

. Eje&ment and Special Verdict. Remnant ſeiſed 
of Lands in Fee having three Daughters, Suſan, 
Ame and Elizabeth, deviſed to his Wite all his 
Lands till his Heit ſhould come to twenty-o 
paying to his Heir ten Pounds per Annam, 
to his other Children 20 f. a- piece. Item, he 
gave to Aune and Elizabeth 140. a· piece, 24 


Gg 2 


doth are equally priry and equally concerned, as 


454. 


5 


fo that the Land came to Ane then Anne to pu 


be having relinquiſhed his Country — 
not . 


Limitation of any Eſtäte, and if any of iben 


: his Heits after che. Death uf the Deviſot and-bi 


Deuilen aud Legat. 
if Suſan, his Heir, died wichout Heirs before 21. 


to Elizabirts.ttie Portion ſhe her felf ſhould ling 
had; and if any of the younger er Daughters died 
without Heir before 21, h ortion to be 0 
vided between his Heir and her other Da 
Per Cur; upon Argument: It was e ot: Iv 
heritance to Suſe and ſhe Nall have the Wha 
excluſive-of her Siſters. by -ttieſe Words in th 
Will, callifig her his Heir, and often in the Wi 
mentioning is Heit in che ſingular Number. Bu 
by the Words, If Suſan his Heir die — 
before 21; fo that the Land fall upon Asne,; the 
Anne 9 y to Eliuuberb the Portion which ſhe 
her ſelf ſhould have had, is no more than u 
Eſtate-Tail, and not a Fee fla. Lau. * 

> part 164. T) v. Call. 1 

A Devſſe of Lands 10/6 Maet during 2 his Exe 


ſure of — States zgainſt him, but 
0 good till he return. Lev. * e 01 


apet vb. Voſcins. Ran 10 2 
"ta Ejectment. A Mah having three Sohs; 4 


B. and C. deviſed a Part to esch Son ' without 


died, his Part to remain to the othets ; one ie 
and if his Part ſbouid remuin was the Queſtion 
The Reverſion deſcending upon tha eldeſt it de- 
ſtroyed the contingent Reniginder to the uthen, 
but ſhall be good by y exvcmory Deniſe... Levin 
2 part 202. Forteſcue o. Abbit, | u 2hev 

A Man ſeiled in Fee deviſed to a Seranger an 


Wiſe; he dieth, and if the Strahger ſhould take 
preſently or not, till after the Death of the Wiſe, 
and that ſhe thal} hare ir her Life by Impli 

cation 


 Deviſes aud Legales. 
z cation! was the Queſtion ; and adjudged, That 
pe the Stranger ſhould not have it till aſter the Death 
hat of the Feme as well as of the Baron, and that the 
di Heir ſhould/take it in the wean Time. Lev. Rep. 
2 pt 207. Smith u. Scholar. - , 
A Deviſh tothe Heirs of Robert Dardene yet 
lo , who then had a Son named George, is a 
Deviſe to George, and that the Remainder 
was: veſted and executed in George, and not con. 
tingent and 'defiroyed Er. by Higden the 
Truſtee in the Lite of Fo Lev. 27 232. 
Tam Richardſon,  ' © 
A Man ſeiſed in Fee of Land tothe Value of 
10 J. per Anim, deviſed Legacies to feveral Per- 
ſons to 2 out of it to the Value of 120 J. 


2-89-13 4 
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to one under whom the Defendant claimed. The 
Deviſee enjoyed the Land three Years, and paid 
30 J. of Legacies, and after his Death the Executor 
— 5 8 ide Heit of 57 Oy en. 
tere broug an Ejectment. three of the 
Juſtices: It is Fee, but not conditional, but in Truſt 


Rep. 2 part 248. Freake u. Ls. 
By the Cotweyances of Deviſe and Fine to 
Uk a Rent may be divided without the Aſſent 
or Attornment of the Party; becauſe his Aſſent 
or Attornment is not requiſite for the Perſection 
d omg: guns Lev. 2 part 140. 8 
V. 7 
The Caſe of Ejectment and long Special Vers 
lit and Devaſtavit, alledged by an Executor, 
denied by him was fuch : A Man poſſeſſed 
ff a long Term for Years of the Manor of imple, 
deviled it to his * and it Jobn died un. 
Ge married 
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within a Year aſter his Death, and aker deviſed 
the fame Land without Limitation of any Eftate 


for to pay; ; and adjudged for the Defendant. Lew. 


153 


Deviles'and Legacies. * 
married and without Iſſue, all to go to his Dau 
ters and their Executors ; and if Fob» be married, 
and have no lſſue living to enjoy it, then after the 
Death of Fobn's Wife to the Daughters; Foby 
died without Iſſue, and made his Siſters his Exe- 
cutors, and if the Sons ſhould have the Eſtate by 
the Deviſe of their Father, they had not com- 
mitted Waſte ; bur if they took as Executors to 
their Brother, for whoſe Debt they are ſued, they 
had committed Waſte ; and upon Argument and 
Conſideration: it was adjudged,” That the Re- 
mainder of the Term to the Daughters by the 
Deviſe of the Father was void, being a Remain-, 
der to them upon the Death of their Brother 
without Iſſue, and therefore they took it as Exe- 4 
cutors of the Brother; ſor it is not as the Counſel | 
of the Daughters would have it, ſcil. To be taken L 
without Ifſue living at his Death, and ſo the Con. © 
tingent to happen within the Compals of a Life; * 
and yet if it was ſo, the Court held it to be void, { 
according to Chiid and Bailys Cafe, 2 Cro, for 1 
L 
ſl 
b 
v 
b 
t 
| 


although that it had prevailed in the Caſe of the 

Deviſe of an Inheritance, as in Pell and Brown 

Caſe,. 2 Cro. yet it had not at any Time prevail. 

ed in the of a Term; and the Court would 

not extend a Deviſe of Chattels to make P 

tuities further than it had been before. Levin 

3 part 22. Gibbons u. Sommern. 

Ejectment and Special Verdict, upon which 

the Caſe was; Wiliam Day ſeiſed in Fee, devi- 

ſed the Land to William Turner for his Liſe, and a 

his Heirs, and for want of Heirs of him, to 
George Turner in the ſame manner, and for want 

of Heirs of him to William Flint and his Heirs fot 

ever. William and George Turner are dead with- 

out Iſſue, William Flint is dead, and the Leſſot 

* 4 | * ' - 15 
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Orpiſes and Legacies. 
& his: Heir; and per tout Je Court Judgment was 
eiren for the Plaintiff: For Williom and George 
Turner had but Eſtates- tail, the Remainder in 
Fee to Hint; ſor the Words, For want of Heirs of 
bim are ſot Default of Heirs of his Body, accord- 
ing to Beresford's Cale, Co. 7. Allo it is found in 
the Verdict, That William ' Flint was the next 
Couſin and Heir to William and George Turner, 
although it be not ſo expreſſed in the Will, which 
proves the Intent to be Heir of the Body ; for 
they might not die without Heirs living of W:/liam 
Flint, or ſome of his Heirs, Wherefore Heirs of 
the Body are neceſlarily to be intended, 2 Cro. 
Webb v. Herring. Lev. 3 part 30. Parker v. Thacker. 
In Ejectment upon non Cul. and Special Ver- 
dict, Tenant made his Will and deviſed the 
Land, and after the Bargain and Sale inrolled, 
conveyed the Land to one Tenant to the Præcipe 
ainſt whom a Common Recovery is had with 
Voucher of the Tenant in Tail tothe Uſe of him- 
ſelf in Fee; and if by this Recovery the Will was 
made good, and that the Deviſee ſhall have the 
Land by the Deviſe by Vertue of ir, or that it 
hall revoke the Will, was the Queſtion. And 
by Pemberton Chief Juſtice, and tont le Court, it 
was adjudged upon Argument a Revocation ; for 
by the Bargain and Sale, and the Recovery, all 
the Eſtate is altered after the Will, Lev. 3 part 
108. Lifter v. Liſter. 
Ejectment upon Demiſe of Benjamin” Cutter, 
and. Mary. his. Wife, and upon Non Cul. Special 
Verdict found, That Fobn Church was ſeized in 
Fee, and by his Wife Jabel had Iſſue four Sons, 
Humphrey, Robert, Anthony and Fobn, and de- 
viſed all to his Wife for. Lite, if ſhe do not marry; 
but if ſhe do marry, 15 Humphrey preſently: aſter 
84 * her 


» 
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_ for, Filiam unicam ſuam. And the Title of the 


Judgment was given for the Def Lev. 
3 part 125, Luxford v. Cheeke. 


Jaſtice, for the Poverty of the Parties, and to 


her, Deceaſe enter, have, hold and enjoy, all the 
Lands to him and the Heirs male of bis Body, 
the Remainder to Robert and the Heirs male of 
his Body, the Remainder in like manner to 4s, 
thovy. and Fobn, with divers Remainders over; 
and they derived the Title from Humphrey to the 
Grandſon, and from him to the Wife of the Le. 


Defendant as Heir male of the Body of Robert the 
Second Son; and after Argument it was re , 
That the Verdict is imperie& as to the Plaintiff; 
for although that the Grandſon of Humphrey had 
not any other Daughter he might have a- Son, 
according to Gymlet and Sandi's Cafe, 1 Cro. upon 
which by Conſent the Verdict was amended, 
and _ unicam Filiam & Hered. ſuam. And 

en the Queſtion was, If any Entail was made 
by the Will, foraſmuch as Jabel the Wife did not 
Marry and if no Intail was made, then the 
Wite of the Leflor had the Title as Heir General; 
But it was upon Argument refolved, That not- 
withſtanding the Lands were entailed by the Will, 
for by all the Scope of the Will it appeared that 
there was an Intail intended by the Deviſor with 
divers Remainders, and after that this Intent ſhall 
be defeated the Words ſhall be taken thus; ſcil. 
If ſhe marry, Humpbrey to enter preſently ; and 
if ſhe do not marry, then F ex ſhall have, 
hold and enjoy them to the Heirs male of his 
Body, with the Remaindess over. Upon which 
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Ejectment; and upon Trial before Charlton, 


wands AM wal 


prevent the Charge of a Special Verdi& the Caſe 
Wap put to hays the Opinion of the nn. 


— 


it-was fach: A Man"ſeiſed of Lands on the Pat 
5 


of the Mother, deviſed them to his Etecutots for © 
Payment of his Debts for fixteen Years, and after 1 
to one ho was his Heir on the Mother's Side; *. 
and if he ſhould take them by Deſcent or Purchaſe 

by the Will was the Queſtion: And Charlton be- 

fore that the Caſe was put, inclin'd that he ſhou 
take by Purchaſe, being the better for him; for 
then the Heir on che Part of the Father might 
come to inherit by him before the Heir on 
Part of the Mother, and ſo both Helrs inherica- 


and ſo it was a F. -. 
Counſel on that Part: on the other Part it 
was argued, and fo reſolved, three Juſti- 


ces, Pemberton, Wy „ That the 
Deviſe was void, and he ſhould take by Deſcent; 
and it is no more than if the Deviſor had made a 
Leaſe for ſixteen Yeats, and then deviſed the Re- 
verſion to his Heir; and the Deſcent from him 
to the Heir Ho a Father 0 ede 
is but a Co nding upon ature 
of the Eſtate. And it is not like to the Caſe 
where a Man having two Daughters deviſed the 
Lands to them and their Heirs; ſor that the 
Quality of the Eſtate is altered in themſelves, and 
they are thereby Jointenants. and Survivor ſhall 
be between them, which had not been if the 
Lands had deſcended to them as Coparceners. 
And Judgment was given according to the Opi. 
nion of the three Judges. Lev. 3 port 127, Hedger 


D. * þ 

Ejectment upon Demiſe of Dorotiy Hewly, Heir 
of Chriſtopher Hewh, who being feiſed of the 
Lands in Queſtion in Fee made his Will in theſe 
Words, 1 Deviſe to my Wife (now the Wife of the 
Defendant) 600 J. 10 be paid to William W 
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a Man deviſed Lands to his Heir after the Death 
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and is in full Payment for the Lands I purchaſed 


kum, (being the Lands in Queſtion) and /already 


Fated in Part of a Fointure to my ſaid Wife duri 

17 Life, bein 7 the Value of 67 l. ly + The 
of Wiſton, York and Malton, the Lands tbere 4. 
mount to 63 I. per Ann, in all 139 |. per Ann, being 
alſo ſtated on my Wife in full of ointure. The 
Lands in Miggenton (being the Lands in Que. 
ſtion) were not ſettled upon the Wiſe, and if 
they ſhould paſs by the Will to her for Life wa 
the Queſtion, And reſolved by Polleafen Chief 
Juſtice,  Rokesby and Yenzris Juſtices, That they 
paſs not by the Will. Here are no Words of De- 
viſe to paſs them, nor no Intent that ſhe ſhould 
bave them by the Will, but a Miſtake that he had 
ſettled them before ; and therefore they did not 
paſs by Implication, as in the Caſe of H. 7. where 


of his Wite, the Wiſe ſhould have them in the 
mean Time; for the Lands are deviſed. and to the 
Heir, but not till aſter the Death of his Wiſe ; and 
becauſe that the Heir is not to have them till 
after. the Death of the Wife, the Wife ſhould have 
them in, the mean Time by Implication : But 
here the Lands are not deviſed at all, but he de- 
clares, That they are already ſettled upon the 
Wife, in which he is miſtaken, and it not 
turn to a Deviſe to the Wiſe by Implication. But 
Howel Juſtice contra: Here appeareth an Intent 
that the Wife ſhall have them; and although that 
he be miſtaken in the Way, that ſhe ſhould take 
them by the Settlement, ſhe ſhall take them by 
ſuch way as ſhe may; ſcil. by the Will rather 
than his Intent ſhall be fruſtrated : But by the 
Opinion of the other three Juſtices Judgment was 
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piven for the' Plaintiff Lov. 3 bert 25g. Wright 


v. M. rene 

Where the Plaintiff ſaith, That he was poſſe : 
ſed by Virtue of the Will of the Term for 1000 "9-1 
Yeats, where the Deviſe is to him for Life only 
the Remainder to his Son, and the Heirs, male of 
his Body, it is good, per Cur,” For the Remaind 
to his Son is but contingent if any Remainder” of 
the Term ſhall be; for every Eſtate for Life bs, 
in Suppoſition of Law, of greater, Continuance , 
than any Eſtate for Years ;_ and therefore the My 
whole Term is in the Father during his Lite, and | 
the Remainder to his Son is but a Poffibility, 
Lev. 3 part 264. Douſe v, Earle. 
ln Ejectment tried at Rent Aſſies ws the 


Evidence the Caſe was ſuch before Treby Chief 
Juſtice, and was agreed to be made a Caſe by 
the Opinion of the Court. Alen by his Will de- 
viſed the Lands in Queſtion in theſe Words; I 
give and bequeath to my Sons Richard and Robert, 
and their Heirs for tver, and the longer Liver of t 
10 be equally divided between thim after my Wife's 


Dust b, all that my Meſſage, Cr. The Wiſe died, 
and Robert deviſed his Part to the Leſſor and died, 
and the ſole Queſtion was, If Richard and Robert 
were Joint-tenants or Tenants in Common of the 
Inheritance; and after divers Arguments, it was 
adjudged by Treby, Newil and Rotesy, to be a 
Tenancy in Common, Powe! being of a contrary 
1 Levi 3 part 373. Bliſſet v. Cramwell 


7. | 
A Deviſe to A. for Life, and if he have Iſſue 
male, to the Iſſue male and his Heirs; and in 
Caſe 4. die without Iſſue, to B. and bis Heirs 
A. hath an Eſtate for Life only. Zev. 3 part 432. 
Loddington v. Rume. | | | 
; Deviſe 
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Deriſe of the Land after his Debts paid. 
n contracts other Debts, the Land 
tevert upon Pa t of the firſt Debts. ba 
e agton v. Kimme. 

A Man. made two. Executors, of whom one 
made bis Executor and died, and aſterwars ts the 
La Executor died inteſtate: A atee ſued 

Executor of the Executor, who fitſt died, ig 

Ecclefialtical Court for bis Legacy, wis 

ſeaded this Mart which Plea they refukes 

ED ay he be prayed, a Prohibition, and it we; 
benen fr 3 ter is Teſtamentary, and per. 

ps the Ae * the Executor hath all the 
Goods in his Hands, and is Executor of his own 

4 — — 

55 A at 
N ſhall have by our Law, it is not 6 
Perhaps in theirs ; and the Matter to 
their Law, and if they proceed. ill he ought to 
appeal, but they ſhall not be prohibited by this 
Court and the Prohibition was denied. Lev, 
nk I — That one J. S. de 

| it. ared, That one 82's 
5 cy to the Plaintiff, and made the 
Deſendant ay and the Plaintiff intending 
to ſue him or, it, he, in Conſideration of For- 
hearance, promiſed the Flaintiff co pay him; the 
Defendant pleaded ſeveral Bonds and Judgment, 
- and that" ho bad nor Aﬀſers were : Whereupon 
the Plaintiff demurred, and had Judgment: with- 
out Argument; for the Aſſets is not material, if 
he had any or none. being charged upon his own 
Promiſe in Conſideration of Forbearance, - and 
Cir of Suit for a Legacy is ſufficient Cory 
Aderation, Lev. 2 part 3. Pe v. * | 


<2 2. D278 


— 


E 


. [- CFS - 


why 


SSS ES. aASSSET?Y. 


FFP. Bog Mat... Af. th 8 . io i ©; 


* = 7 * _ * 
* 


Doepiſes and Leyaces. 
Mani deviſed Goods to A and B. the ENA 
cutor aſſented to the Legacy, and then . dia 
the Executor of A. ſued in the Eocleſiaſtical Cotife 
ſor the Part of A. for b the Eccleſiaſtical Law 
there is no Survivor in ſuch he pet B. ſued for a 
Ptohibicion and declared, Ne 
and 3 adj judped, ＋ hat 
tion ſhould ſtand; tor dy the Aſlent of the Exe. 
cutor the Intereſt is veſted and cons On 
tel, and governable by the Common Law; Lv. 
1 209. Baſtard v. Stabe. * ot ben 
The Spiritual Court have che Probate of Wills, 
but a Ferne/ covert cannot male 3 Win; if the 
diſpoſeth of any Thing by her Hodband's 
ſeat, the Property of Aa ihe fo diſpoſeth pal- 
ſeth from him to her Legatee, and it is the 
of the Husband: H the Goods were given into 
another's Hands in Truſt for the Wite, ſtill 
8 Bur of Thing in fs 
a Will r 0 in 
tion, arkd Things that a Feme covert hath as 
Executrix, ſhe may make a Will by her Hul- 
band's Conſent: And. ſuch a Will being 
ya Will in Law, ought to 8 þ 
titual Court. 212, Anm.... 
In an Action upon the Caſe the Plainriff de- 
clares, — 
that the 


to be had between the Inteftare's Daughter 
the Defendant's Son, it was 
teſtate ſhould give the Son 50 J. with his Daugti- 
ter, and that if the Daughter ſurvived: the Son, 
the Defendahe' ſhould pay her 100 J. after his 
Death, and mutual were made 
the Inteſtate and Deſendant to perform the 
greement; and ſhew that the Marriage was h 
unn r 
3 


Ut 2-7 1 2 4 
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Plaintifl. Select Caſes. 1 Ame, Baſeld 
2 3 


by joining of the Pieces, it were a good 
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that the Son died, and afigns Breach in the De. 


Se. and upon Na Aſſumpſit it was found for the 


- 
18 


1 3 AWE Trials 4 
In an E firma upon 4 Trial at 5 5 
Evidence was, That one Warner: by his. Will in 
Writing deviſed the ands in Queſ ion to Henn 
Etberingbam, and the Heirs males of his 
and bailedthe Writing to a certain Perſon to keep; 
and four Years after died; and about a Fort. 
night after his Death this: Wiiting was found 
wn all to pieces by Rats3:yethe,. with the 
p of the Pieces; and of his Memory and other 
Witneſſes, cauſad it to be proyed in the Eccle 
ſiaſlical Court; and the Court demanded of the 
Witneſſes, Whether -.a. Stranger, that knew. not 
the Contents of the Will before, by: — of the 
Pieces: together, could tell that the Dexiſe ofthe 
Lands in Queſtion was to Etbeningbam, and the 
Heics males of his Body? For they did agtee, 
That if xbis Clapſe could be made out, 


But the Witneſſes ſaid, A Stranger cauld not male 
out that Clauſe... Whereypon the Court directed 
the Jury, That if they found that the Will: was 

nawn before tte Death of the Deviſor, then 
was ſor the Plaintiff; if after, ſor the Deſen- 


| — Select Caſes, 2. Etheringham v. Erbering- 


32 * 74 07 KG £13 DUI 331987. dene 
In Eje&# fim upon 2; Special Verdict che Cuſe 
was, That one being ſeiſed of the Manor d D: 
795 other Lands in Somerſenſtüre, by his Will in 

riting deviſed the Manor to. for ſix: Years, 
and Part of the other Lands to B. in Fee; and 
then comes in this Clauſe, Au be reſt of 24 
1 | 3 


fendant's -Non-payment in retardat Adminiſftrat 


Da 


„ers 


W ww aqcic;. WW”... 


Landi i Somerſetſhire, or elſewhere, [1 
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- Deviles ae ere, 


Brother, umd the Heirs of bis Body. 4 

ſtion was, Whether the Reverfion — Manor A 
paſſed ot "ho? for it was faid, That the Word 
Reb, did extend only to ſuch Lands as were not 

deviſed: before; but 1 was adjudged for the De- 

ſendant, that the Reverſion of the Manor 

by the Dore. Selef# Caſes gn 

Jones and Dolben, Jultices of 2 

Bench, ane gr others, Commilſlioners 

Caſe was, y Shore made Ta e 

of it named Meeler her Executrix; — | 

the Reſidue of * Goods to the Di 

Executrix, and Sir Jobs Shore her 

died. Dame Wheeler not having prov: 

ſtament made her own Yang 


Shorc cum Teftamento annexo was committed 
to Sir Fobn Sbore, who by his Teſtament mad 
his Wiſe his Executrix, and died, and aſterwa 
Adminiſtration, dr Ranis mon, Ce. of Mary Shove 
was Cominitted to the Lady Sbore I 
eee | 


ayed Adminiſtration to be gi granted 


or the — by the Web was 
a Bequeſt of the Intereſt, and not an Authority 
5 Secondly, That this Intereſt was not x 
n 
r 8 t & Of a Cc 
2 eig in a Gifr of Goods at the Coe 
Law. y, it was reſolved, © That thong 


Adminiſtration might be granted to the Appellant 
and Appellee together, yet there wasno Oo 
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Ter, Elizabeth Tayler „ v. Dame © Sh 


5 . od B. (hal 
wall sttzid his Age of 21 Years, to the Intent 


_ dren; -athudged, That: it was an Intereſt in the 


_ #1. 17. che diſpoſing, ſetting, letting and ordering 


__ - _— he tet the ay 
way ' . * 9 * 


4 a * 
+ n 4 * 


I; and the the Judge of 
— rages ls py ip" 4 


de van Commiſſſoner. Dele Neno ee 
Action inthe Dees c. Denner was tf | 
Rent, although the Plaintiff entitled himlelf- (x 
R to ine Reyerſion of the Tenn to which 
. \Sfc'\Thomas cr 
. we ac. 200 
Toa Will U there be a Condicon, and ade br 
that h Limitation, the Condition muſt be limite 
accardingly; Coltbrop 31 Davies v. Rem 
Lands deviſed: to wo Sons and cheir Hein 
one dies in the Liſe of the Deviſor, The Dei 
ka dies without new Publication, the Sur vivot 
all dare eil 11 waer had died, then the Hei 
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rag e the 


s and Profits FIT — his "Heir 


5 
U 


that the Executors with the Profits of this'ſhall 
pay his Debta, and for che Education of hi Chi 


Etecutom: Had it = only that he ſhould hum 
the Ovefſight and Doing of all his Lands and more 
able Goods, then it had been otherwiſe" as in 
Telw,p. 73» Carpenter v. Collirs. 80 in Dyer yon 


of his Lands for the Govertinent and 
of his Children. -Ic's no Intereſt to ſell the Land. 


Vid. Cro. El. LIEN _ de Ly 
ee * p 4. 54 
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| pars no is good, and 
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Daum and lente. 


A Rent is deviſed to one (de Neve) and the 
Heirs males of his Body, and for Default of _ 
Iſſue to another, and the Heirs males of his 
and for Default of ſuch Iſſue to another, pa = 
Heirs males of his Body; the fitſt Deviſee having 
no Heirs males ſuffers a Recovery. This 


che Avow is good. 
cath 2 2. Swith v. Farn T 


Rent to a Man, and the Heirs. of his 
Body, then deviſe ic to another to begin aſtet 
that, this is an executory Derviſæ, and not a Re- 
mainder, and cannot be cut off by a — 
Recovery. Calcbrop. 53. 9, Fartaby, 

Cuſtom of having an Heriot, whether the De- 
ceaſed had Goods or pot, 4 void Cuſtom, Cal. 
thro 86. Smath ww, Payneon, - 
iam Bear "the Teſtator had, four Sons, Jobe, 
Robert, _ William and Mathew, and deviſed-the 
Lands in Queſtion to for Life, undet the 
Conditions and Limitations in his Will; and aftet 
his Deceaſe to Uſe of the Heirs of his Body. 
This, chough it be limited: to him for Life, is ne- 
l an Eftate-cai to! him, as well in a Will 
as any other Conveyance. The Eſtates cannot 
ſtand together jap Eſtate for Life is ſwallows 
ed in the Tail ; andthe ſame Rule holds where 
an Eftate of Freehold is limited to a Man for 
Life, the Remainder to tha Heirs of his Body, it 
is an Eſtate tail in a Deviſe as well as in a Deed. 
Calthrop 171. Rundate v. Ecley, and others. | 
A Man deviſeth Blactacre to A. in Fee, and 
ater by che ſame Will devifeth a third Part to B. 
toc Lite, or in Tail; this laſt Deviſe to gj. doth 
not make void al} | to 4, but B. ſhall have an 


Eſtate in Poſſeſſion, 4, in Remainder. Calbrep 
17 Ris I 
10 H h 7 
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%% —Deviles and Legacies 
71 iſed of 'Hodſs' and Lands' fakes bis IN 1. 
Will; and gives it to bis Son Robert, upon Con- WM wad 
dition that he pay his two Siſters 5 J per Anmim, BB iii 
to each by four: Quarterly Payments; the firſt poſes 
Payment to begin at fuch Feaſt as ſhall firſt Har 
pen aſter his and his Wife's Deceale. Aren 
. he gives 50 6. out of th Rents. . Serjeant. 
There is a Diverſity Where the Monęy to be paid 
is a Sum in groſs,” Whether it is entire ov the 
or not, or whether it be to be paid in preſents ot 
fro; if ſo, this ſhall advance the Eſtate i Fee: 
But if an Annnal Rent ör Sum be do be paid out 
of che Profits, this makes no larger Eſtate than 
the: Words will bear. Siſe Serjeant contra, 
Paying generally makes a Fee, paying yearly out 
of the Profits alters the Caſe. If it be given fo 
to any one that is not Heir at Law, it is a Con. 
dition: I conceive it is a Rent- charge upon the 
Lind. Take * ppod the Reaſon of Coljer's Cale, 
If here be a Poſhbilicy that Robert ſhall loſe by 
what he pays under that compulſory Condition, 
Robert is at his Peril pay the Quarterly Pay. 
ment. Vaughan Chief Juſtice. Two Things are 
to be conſidered. 1. For the Benefit of the De- 
'vitees. 2. For the Benefit of the Ls ; He 
did intend this Land particularly to be charged 
with theſe Legacies. The Entry of the Heirs is 
not always intended by the way of a Condition: 
But ſometimes it ſhall be J n as an exe- 
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13 to A. on Condition he ſhall pay B. 10 7. if he do 
. not, B. ſhall enter. This is no Advantage to the 
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ing ſhall not make'a Fee. If it be 1 51 0 there 
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In a Clauſe of the Will the Words are, 1 wid 
and Bequeath (the Lands in Queſtion) to i 
during ber Natural Life, and after "by ber ro be diſa 
poſed to ſuch F my Children as ſhe ſhall tbiuł fit, The 
2 is, What Eſtate the Wife hath? A De- 
iſe to another to diſpoſe as he-ſhall think fit, 6? 
ar his Diſcretion, is an Eſtate” in Fee. Vaugheß 
Chief Juſtice,” I agree the Caſes: I know no Dif- 
ference between deviſing Land to be diſpoſed of 
by him, and to be diſpoſed at his Will and Ples- 
ſure. But here I'hold the Wiſe hath no Eſtate in 


Fee, ſhe hath only an Eſtate for Liſe; but there 


is a Power in her to ſpecify an Eſtate to another's 
As I covenant' to demiſe Lands to ſuch Perſons 
for as many Tears 28 7; S. ſhall diſpoſe it to; 
now here is nothing by way of Gift, but 4 
Power of Specification; and therefore the Word 
Diſpoſe carries no Fee. This Word Diſpoſe can- 
not ſignify Give, for none can diſpoſe of more 
than he hath, and there is an Eſtate for Life only” 
to the Wife, Let us turn the Words equivalently py 
I Will and Bequeath the Lands in Queſtion at my 
Wife's Diſpoſe, to ſuch of my Children as ſhe ſhall think 
Now this way the Children do take it ex- 


preſly by the Gift of the Teſtator, and the Words 


(at her Diſpoſe) are with relation to the Children, 
and not to the Eſtate ; and when the hath 
poſed of it to any Child, that Child ſhall have but 
an Eſtate for Life ; ſhe hath the Nomination of 
Specification : But my Brochers are againſt my 
Opinion. Et il dit ſubiraſcens, ſententia numeran- 
tur, non antur. Calthrop 232. Anonymus. 
If any Perſon or Perſons for whoſe Life ot 
Lives any. Eſlates are granted, remain beyond 
Sba, and ho Proof be made that they are living, 


they are to be accounted dead. But if the * 
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